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Match BIARRITZ OLYMPIQUE  Vs NEWCASTLE FALCONS 
Club’s Country France Competition Challenge Cup 
Date of match 14 January 2022 Match venue Parc des sports Aguilera 
Rules to apply EPCR Disciplinary Rules 2021/22 

   
PARTICULARS OF OFFENCE 

 
Player’s surname BROWN  Date of birth 04/09/1985 
Forename(s) Mike  Plea Admitted ☐  Not Admitted ☒ 
Club name  
SELECT:    Red card ☐    Citing ☒    Other (specify) ☐ 
Offence 9.13. A player must not tackle an opponent early, late or dangerously 
Summary of Sanction No sanction. The Citing Complaint is not upheld  

  
HEARING DETAILS 

 
Hearing date 18 January 2022 Hearing venue Remote hearing by Zoom 
Chairman/JO Jean Noel Couraud Panel member 1 Donal Courtney 
Panel member 2 Marcello d’Orey Disciplinary Officer Liam Mc Tiernan 
Appearance Player Yes ☒            No ☐    Appearance Club Yes ☒            No ☐    

 
Player’s Representative(s):          Other attendees: 

Mr Kingsley Hyland, Solicitor (retired) Disciplinary Adviser, 
Newcastle Falcons. 
Mr Dean Richards, Director of Rugby, Newcastle Falcons. 

Ms Maria Gyolcsos ,EPCR Governance and Regulation Executive 
Mr Danny Rumble, EPCR- Governance and  Regulation 
Manager 

  
 
List of documents/materials provided to player in advance of hearing: 

Notice of hearing; 
Citing Report of Jay Curts; 
Video footage; 
Statement of the match referee, Adam Jones; 
Statement of the assistant referee, Thomas Spurrier; 
Statement of the TMO, Sean Brickell; 
Statement of the Independent Matchday Doctor, Dr Ducamp; 
Medical Statement of Gwenaelle Carrere; 
The written submissions made on behalf of Mr Brown; 
2 clips from Newcastle Falcons. 
Details of Newcastle Falcons next fixtures 
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SUMMARY OF ESSENTIAL ELEMENTS OF CITING/REFEREE’S REPORT/FOOTAGE 
 

 
The Citing Commissioner Report stated: 
 
“Biarritz plays the ball inside their 22 when the ball carrier is tackled by Newcastle #7.Newcastle wins the ball at the ruck and plays 
quickly to their right. Biarritz #11 reads the last pass intercepting the ball and making a clean break. Newcastle #15 chases the ball 
carrier closing in from inside the pitch. He reaches Biarritz #11 just before the halfway line. Biarritz # 11 is now running parallel to 
the halfway line and passes the ball to his right onto Biarritz #14. Newcastle #15 is almost in front of the ball carrier, reaching to 
tackle him with both arms. He steps forward, hitting Biarritz #11 in the jaw with his forehead. Biarritz #11 drops to the ground 
while Newcastle #15 turns around and runs diagonally towards his in goal. 
 
The MO is running behind the ball carrier, observes the collision and plays on, stepping to his right avoiding the fallen Biarritz 
player. BIA #11 is treated onfield and plays until 69:12 when he leaves for a HIA. The Match Day Doctor confirmed that the player 
left for a HIA and that he passed said HIA but did not return to play. 
 
A head to head collision, where the forehead of the tackler makes direct contact with the ball carrier face. This action has a high 
degree of danger, which carry a red card as the initial sanction. The tackler had clear line of sight and approached the tackle in an 
upright position. It is because of these factors that mitigation cannot be considered, and the sanction stays at a red card. 
 
Newcastle #15 in breach of law 9.13 “A player must not tackle an opponent early, late, or dangerously  ...”. Based on my report, 
this act of foul play reaches the red card test threshold.” 
 
The Match Referee indicated in his statement: 
 
“I can confirm I did not see the incident live and we did not discuss this during the game either the 4 of us ..” 
 
The Assistant Referee stated: 
 
“I did not see the incident in question during the game. 
 I was not involved in any discussions about the incident during or after the match..” 
 
The TMO statement reads as follows : 
 
“..I saw the incident both live and the directors replay, thought it was a heavy collision, I never ay any time considered reviewing it 
for foul play. Neither angle showed any clear foul play so I felt no need to go chasing it.;;” 
 
The video evidence showed: 
 
Biarritz player “B11”is in possession of the ball. The Player chases him. He reaches B11 just before the halfway line.B11 changes 
direction and passes the ball to his right. The Player is almost in front of B11, reaching to tackle him with both arms but he is not 
low enough and a collision occurs. 
 
 

 
ESSENTIAL ELEMENTS OF OTHER EVIDENCE (e.g. medical reports) 

 
 
The Independent Matchday Doctor stated: 
 
“No11 is out on suspicion of concussion. He passed an HIA test and could have returned to the field. 
The 4th referee has been notified of this situation. The Biarritz team doctor was also informed. If he didn’t come back it’s 
probably because it was out of the time with the end of game.” 
 
Mrs Carrere indicated: 
 
“ Darly DOMVO is out of the game with a suspected concussion. 
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He passed two HIA protocols (one during the game, the second one after the game) which did not conclude to a proven 
concussion for Darly. 
A new HIA3 protocol was done on January 17th and we decided to rest Darly for 6 days as the NRL medical protocol recommends 
in a case of concussion. 
There were no other injuries to report, except a pain in the lower jaw and pain in the left temporomaxillary joint due to the 
shock.” 
 
 
 
 

 
SUMMARY OF PLAYER’S EVIDENCE 

 
 
In advance to the hearing, the Player had provided his responses to the allegation, which had been considered by the Committee. 
The responses were as follows : 
 

(a) “ Mike Brown is the player named in the citing complaint. 
 

(b) Other than to point out a minor and inconsequential error in the Notice of Hearing, no further preliminary matters will be 
raised.1 
 

(c) Whilst the citing complaint sets out the Citing Commissioner’s interpretation of the incident giving rise to the citing the 
Player will challenge that interpretation based on the video footage of the incident. This case will stand or fall on the proper 
interpretation of the video footage and application of the World Rugby High Tackle Framework. 
 

(d) The Player accepts that he committed an act of Foul Play involving head on head contact. 
 

(e) The Player does not accept that the act forming the basis of the citing complaint warranted a red card. 
 

(f) The Player will try to show that the act complained of did not warrant the issue of a red card. 
 

(g) The Player will try to show that having regard to the circumstances of the incident, on a proper interpretation of the 
Framework a sanction short of a red card would have been the appropriate outcome. The reasons relied upon in support of 
this submission are set out below. 
 

(h) The Player will be participating in the hearing and will be supported by Dean Richards (Director of Rugby, Newcastle Falcons) 
and Kingsley Hyland, Solicitor (retired) and Disciplinary Adviser to Newcastle Falcons. 

 
The Player’s Account 
 
The following account: is advanced on behalf of the Player 
 
Having intercepted a pass the ball carrier B11 had made a 20m break on the left hand side of the field running in a straight line towards 
the Newcastle line. B11 had three players in front of him. Initially escorting him back was the N14 whilst two players were covering 
across, firstly the N10 and then the Player (N15) inside of him. At a point 5m from the half way line sensing contact the B11 stepped 
and started to move infield in an arc to avoid contact, with the ball carried under his right arm. He continued the arc infield to about 
1m from the half way line moving in the direction of the N10 and N15 who at this point were about 5m from him. As he placed the ball 
in both hands, both defending players stopped. N15 had his right foot on the half way line. When 2 feet from the half way line B11 
steps off his left foot and starts to head towards his own line at an angle. He simultaneously starts to throw a pass. N15 still has his left 
foot on the half way line and as the pass is made N15 lunges with his left hand to try to tap the ball back. N15 has his right arm 
outstretched ready to wrap should the ball carrier step inside. He is leaning forward slightly and as he misses the ball and it passes him 
he starts to wrap his left arm. The ball carrier at this point carries on along the same line which takes him across the line of N15 who 
at this point has his knee bent. With N15 reaching for the ball and the B11 changing his line and running slight back towards his own 
line a collision occurs.  The top of N15’s head connects with the chin of B11. Both his arms are wrapped at this point. As the collision 
occurs N15 recoils lower and out of the contact. In short, N15 has attempted to cover the pass and the tackle but when B11 runs back 
and crosses N15’s line a collision occurs. At the time N15 was unaware that head contact had occurred.  
 

 
1 The Notice at (b) suggests that this is a red card case when it is in fact a citing. 
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Application of the High Tackle Framework 
 

Has head contact occurred? 
 
The Player accepts that head contact occurred. 
 
Was there foul play? 
 

Given that there was head on head contact and that the disciplinary process adopts an almost zero tolerance approach to head contacts 
which could theoretically have been avoided by standing off the ball carrier the Player accepts that there was foul play. What occurred 
is what is frequently referred to as a ‘rugby accident’ but it cannot be argued that the contact was ‘accidental’ in the true sense in that 
if the Player had not initiated any contact at all the head on head contact would have been avoided. 

 
Was the Player at fault? 
 

To the extent that he could have adopted a ‘zero risk’ approach and so avoided any contact the Player accepts that there was an 
element of fault. Put another way, the Player could have avoided head on head contact by not initiating any contact at all. However, it 
will be submitted on his behalf that such fault as rests with the Player fell well short of warranting a red card and that other more 
appropriate sanctions would have been available had the on field officials and TMO concluded that foul play had indeed occurred. The 
Player had anticipated making a safe tackle and made a genuine attempt to wrap his arms around the ball carrier but the ball carrier’s 
change of direction and decision to offload the ball at the last moment altered the dynamics of the collision that followed. [It is not 
suggested that any blame attaches to the ball carrier.] 

 
What was the degree of danger? 

 
It is submitted on the Player’s behalf that the degree of danger to which the player’s actions gave rise was low: 

 
• Unlike the majority of head contact cases which come before disciplinary panels the Player made a genuine attempt 

to tackle/wrap. 
 

• There is no suggestion that the Player lead with the head, shoulder or forearm. 
 

• As a result of the ball carrier’s change of direction the Player was almost at a standstill and wrong footed at the point 
of contact. 

 
• In consequence, the degree of force and speed were low and whilst no blame attaches to the ball carrier such force 

that was generated was generated largely as a result of the ball carrier running back and across the Player’s line.  
 

• At the point where the Player initially shapes to make contact with the ball carrier there is no obvious risk of harm, 
an essential pre-requisite for the establishment of recklessness. 

 
Is there any mitigation? 

 
On behalf of the Player the assertion of the Citing Commissioner that no mitigation can be considered is not accepted. The Citing 
Commissioner asserts that no mitigation can be applied where the Player’s actions carry a high level of danger. It is submitted that this 
is an incorrect interpretation of the Framework which states that ‘mitigation will not apply for intentional or highly reckless acts of foul 
play’. It is submitted that whilst fault is admitted there is no suggestion that the Player intended there to be a head on head collision 
and the Player’s actions fell woefully short of what could be categorised as ‘highly reckless’. For the avoidance of doubt, it is contended 
on behalf of the Player that the degree of danger occasioned by his actions was low so that even if the Citing Commissioner’s 
interpretation of the Framework is correct, which is not accepted, he misapplied it. 

 
On the basis that the Framework does permit the application of mitigation it is submitted that this was an involuntary collision resulting 
from a change in the dynamics of the anticipated contact due to the ball carrier changing direction and offloading the ball immediately 
prior to contact giving the Player insufficient time to adjust.” 

 
Alternative sanctions available under the Framework 

 
The Framework makes clear that where there is head on head contact but the player’s actions fall short of being intentional or ‘highly’ 
reckless the sanctions to the on field officials are a penalty kick or a yellow card (or no sanction at all where the degree of fault is 
deemed to be minimal). 
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SUMMARY 
 
Rugby is a game of collisions of which there are countless dozens in any match. All collisions carry some risk of causing harm. The need 
to reduce the number of head contacts is acknowledged. Head contacts can occur in a wide variety of ways. The High Tackle Framework 
recognises that head contacts can occur in circumstances where little or no blame attaches. At the other extreme head contacts can 
occur where a player acts intentionally or in a highly reckless manner. There are a wide range of potential circumstances which sit in 
between these two extremes and the Framework provides a range of sanctions to reflect where on the scale of seriousness the offence 
sits. This case highlights these two extremes. EPCR’s case, based on the assessment of the Citing Commissioner, is that this case involved 
such a high level of danger that no mitigation can be applied to warrant a sanction short of a red card. Significantly, the referee, who 
on the Citing Commissioner’s account was no more than three metres from the incident, has seen nothing to warrant even a penalty 
kick. The TMO is there to pick up on incidents of foul play that the referee and his assistants might have missed. In respect of this 
incident the TMO did get a clear view of the collision and states, “I saw this incident both live and the director’s replay, though it was 
a ‘heavy’ collision, I never at any time considered reviewing it for foul play…..” 
 
It is respectfully submitted that in this case the Citing Commissioner has got in wrong and the degree of seriousness is more accurately 
reflected in the assessment of the TMO. The Citing Commissioner has failed to take into account the change in the dynamics of the 
collision. Further, for the reasons set out above, the Citing Commissioner has misinterpreted the Framework in identifying this as a case 
to which no mitigation could be applied. 
 
Although for the reasons outlined above it is submitted that this incident falls far short of warranting of warranting a red card the Panel 
is respectfully reminded of the option available in Regulation7.8.41 to refer the case back to a Citing Commissioner to consider issuing 
a Citing Commissioner Warning.” 
 
Mrs Mc Tiernan reminded the Committee that the burden was on the Player to demonstrate that he had not committed an act of foul 
play which had warranted a red card. It was therefore for the Player to establish that the Citing Commissioner was wrong.   
 
At the hearing, Mr Hyland, on behalf of the Player confirmed his written submissions. 
 
The Player accepted that head contact occurred. 
 
He accepted that he committed an act of Foul Play, but did not accept that a red card would have been 
warranted and therefore he challenged the Citing Report. 
 
Mr Mc Tiernan submitted that the Citing Commissioner had applied the Head Contact Process “HCP” and 
that the Player could not challenge the Citing Report. 
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FINDINGS OF FACT 
 

 
The Committee’s factual conclusions were as follows: 
 

- The Player reached to tackle B1 with both arms but he was late and not low enough; 
- He made attempt to wrap B11, but B11 changed of direction; 
- The incident happened in a dynamic situation; 
- The collision seemed not avoidable; 
- B11 was still relatively upright at the point of impact; 
- The Player accepted that a head contact occurred; 
- He admitted that this act is an act of foul play; 
- He denied that this act warranted a red card. 
 

In assessing the seriousness of the act of foul play, the Committee had regard to the Head Contact Process “HCP” and found the 
following: 
 

- Contact with the head had occurred; 
- The Player had been at fault, but there was not a high degree of danger; 
- It was a low degree of danger; 
- The TMO stated that he saw the incident but had never considered reviewing it ; 

 
Accordingly, The Player demonstrated that he had not committed an act of foul play which merited a red card. 
 
Therefore the Citing Complaint would not be upheld. 
 
 
 

 
DECISION 

 
Breach admitted ☐            Proven  ☐        Not proven ☐    Other disposal (please state below)  ☒ 

 
The Citing Complaint is not upheld. 
 

SANCTIONING PROCESS 
 

 
ASSESSMENT OF SERIOUSNESS 

 
 

Assessment of Intent – R 7.8.32 (a)-(b)  
PLEASE TICK APPROPRIATE BOX                    Intentional/deliberate ☐    Reckless ☐ 

State reasons  
N/A 

Gravity of player’s actions – R 7.8.32 (c)  
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Nature of actions – R 7.8.32  (d)  
N/A 

Existence of provocation – R 7.8.32 (e)  
N/A 

Whether player retaliated – R 7.8.32 (f)  
N/A 

Self-defence – R 7.8.32 (g)  
N/A 

Effect on victim – R 7.8.32 (h)  
N/A 

Effect on match – R 7.8.32 (i)  
N/A 

Vulnerability of victim – R 7.8.32 (j) 
N/A 

Level of participation/premeditation – R 7.8.32 (k)  
N/A 

Conduct completed/attempted – R 7.8.32 (l) 
N/A 

Other features of player’s conduct – R 7.8.32 (m)  
N/A 

 
ASSESSMENT OF SERIOUSNESS CONTINUED 

 

Entry point  
Top end*                       Weeks 
 ☐ 

Mid-range                        Weeks 
 ☐ 

Low-end                         Weeks 
  ☐ 

 

*If Top End, the JO or Panel should identify, if appropriate, an entry point between the Top End and the 
maximum sanction and provide the reasons for selecting this entry point, below. 

In making this assessment, the JO/Committee should consider World Rugby Regulations 17.19.2(a), 
17.19.2(h), and 17.19.2(i) or the equivalent provisions within the Tournament Rules referred to above. 
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Reasons for selecting Entry Point above Top End 

N/A 

 
 

RELEVANT OFF-FIELD MITIGATING FACTORS 
 

Acknowledgement of guilt and timing – R 7.8.35(a)  Player’s disciplinary record/good character – R7.8.35 (b)  
N/A N/A 

Youth and inexperience of player – R 7.8.35 (c)  Conduct prior to and at hearing – R 7.8.35 (d)  
N/A N/A 

Remorse and timing of remorse – R 7.8.35 (e)  Other off-field mitigation – R 7.8.35 (f)  
N/A N/A 

 
Number of weeks deducted:               
 

 

Summary of reason for number of weeks deducted: 

N/A 

 

ADDITIONAL RELEVANT OFF-FIELD AGGRAVATING FACTORS 
 

Player’s status as an offender of the Laws of the Game – R 7.8.34 (a)  
N/A 

Need for deterrence – R 7.8.34 (b)  
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N/A 

Any other off-field aggravating factors – R 7.8.34 (c)  
N/A 

 
 
Number of additional weeks:   
 

SANCTION 
 

NOTE: PLAYERS ORDERED OFF ARE PROVISIONALLY SUSPENDED PENDING THE HEARING OF THEIR CASE, SUCH SUSPENSION SHOULD 
BE TAKEN INTO CONSIDERATION WHEN SANCTIONING – R 7.2.5 
 

Total sanction 
(weeks) N/A                             

 
Sending off sufficient ☐ 

 
 
Sanction commences 
 

N/A 
Costs 

 
 
Sanction concludes  
 

N/A 
 

 
Free to play 
 

N/A 
 

 

Signature  
(JO or Chairman) 
 

 
Jean Noel COURAUD Date 

 
19 January 2022 

 

NOTE:  YOU HAVE THE RIGHT OF APPEAL AGAINST THIS DECISION AS SET OUT IN REGULATION 8.1 AND 8.2 OF THE EPCR DISCIPLINARY 
REGULATIONS. YOUR ATTENTION IS SPECIFICALLY DRAWN TO THE TIME LIMIT AND DIRECTIONS/REQUIREMENTS RELATING TO AN 
APPEAL SET OUT IN REGULATION 8.2.1 TO 8.2.4 OF THE REGULATIONS 


