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Match Leinster Rugby  Vs Saracens 
Club’s Country England Competition Heineken Champions Cup 

Date of match 19 September 2020 Match venue Aviva Stadium, Dublin 

Rules to apply EPCR Disciplinary Rules 2019/20 

   

PARTICULARS OF OFFENCE 

 

Player’s surname Rhodes   
Forename(s) Michael Plea Admitted☐  Not Admitted☑ 

Club name Saracens 

SELECT: Red card ☐  Citing ☑ Other (specify) ☐ 

Offence Striking with the head contrary to Law 9.12 of the Laws of Rugby Union 

Summary of Sanction None – Citing Dismissed 

  

HEARING DETAILS 

 

Hearing date 22 September 2020 Hearing venue Via video link  

Chairman/JO Simon Thomas (Wales) Panel member 1 Frank Hadden (Scotland) 

Panel member 2 Valeriu Toma (Romania) Disciplinary Officer Mr Liam McTiernan 

Appearance Player Yes ☑            No ☐ Appearance Club Yes ☑            No ☐ 

 

Player’s Representative(s):    Other attendees: 

Paul Harris QC – Counsel for the Player 

Mark McCall – Director of Rugby, Saracens 

Warrick Lang – Saracens Team Manager 

Maria Gyolcsos – EPCR Governance and Regulations Executive 

 

List of documents/materials provided to player in advance of hearing: 

1. Notice of hearing. 

2. Citing Commissioner’s report. 

3. WhatsApp message/statement from Robbie Henshaw (Leinster 12). 

4. Emails from match officials and TMO. 

5. Match footage of incident from various angles 

6. Player’s responses to standing directions. 

7. Disciplinary Officer’s responses to standing directions. 

8. Six Nations judicial decision in the case of Jerry Flannery (3rd March 2010). 

9. ERC judicial decision in the matter of Daniel Leo (2nd May 2013). 

10. Witness statement from Tim Swinson (Saracens player). 

11. Written statement from Mark McCall. 

12. Full transcript of WhatsApp message exchanges between Citing Commissioner and Leinster Team Manager (incorporating 

the statement of Robbie Henshaw). 

13. Five still photographs of the incident supplied by Saracens.  
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SUMMARY OF ESSENTIAL ELEMENTS OF CITING/REFEREE’S REPORT/FOOTAGE 

 

Introduction  

 

The hearing had been convened by Mr Mike Hamlin, Chairman of the EPCR independent disciplinary panel to hear the case of a 

citing complaint made against the Player arising out of the EPCR Champions Cup quarter final match between Leinster Rugby and 

Saracens played at the Aviva Stadium, Dublin on 19th September 2020. 

 

The Disciplinary Rules found at Schedule 4 of the EPCR Participation Agreement (“the Rules”) were applicable to the proceedings. 

 

The Citing Complaint 

 

The independent citing commissioner appointed to the match, Beth Dickens, had cited the Player for an allegation of striking an 

opponent with his head in the second minute of the match contrary to Law 9.12 of the Laws of the Game.  

 

The narrative of the report stated the following: 

 

“As L12 is being cleared from a ruck by S5, he falls towards the ground and pulls S6 over the ruck as he falls, falling to the ground 

on the nearside of the ruck. S6 then rolls his body onto his back towards L12. During this action he thrusts his head sideways and 

backwards into the head/neck area of L12. The initial contact point of this action is the back of S6’s head on L12’s face as the head 

lifts up, then between the back of S6’s head and L12’s left shoulder. S6 then pushes his head further back and to the side and contact 

is made with the left ear/cheek of L12. This final contact is brief and with low force but the full action forces L12’s upper body to the 

ground. There is no reaction from L12 on the field and both players subsequently get up and re-join the match. L12 confirmed that 

contact with his head occurred in a post match statement. I deem the actions of S6 to constitute a strike with the head and that the 

action is foul play that meets the red card threshold due to the head contact made. Accordingly, I cite the player”. 

 

Attached to the citing complaint was a WhatsApp message apparently sent by Leinster 12 (Robbie Henshaw) to the Leinster Team 

Manager (Guy Easterby) which read as follows: 

 

 “...Early in the game I was involved in a breakdown a few metres out from our own try line. I was cleared out of the ruck 

onto my back by a couple of Saracens players. One around my legs and one on my upper body. As I was on my back, the 

Saracens player who was on top of my upper body lunged at me with his head making contact with my head as he did. I 

suffered no ill effects from this contact and got up to join our defensive line immediately. Hope this covers everything. 

Thanks, Robbie.” 

 

 
 

ESSENTIAL ELEMENTS OF OTHER EVIDENCE  

 

Match officials’ reports  

 

Neither the referee, his assistants nor the television match official had observed any suspected act of foul play and each of their 

emails to the Disciplinary Officer confirmed this. 

 

Match Footage 

 

The match footage contained numerous angles of the incident and at different speeds. 

 

It depicted a passage of play with Saracens in possession of the ball, attacking approximately 12 metres out from the Leinster 

touchline and in halfway across the field.  

 

A Saracens player (S8) falls to the ground over a Leinster player.  S8 is partly held by Leinster 12 (Henshaw) as he falls. S8 is 

supported by the Player (S6) who, as S8 falls to the ground, leans over him. Leinster 12 (Henshaw) is in a low body position and 

“side-on” to S8 and the Player. Henshaw removes his grip from S8 and wraps his left arm under the Player’s right armpit. He also 

appears to place his right arm around the left side of the Player in what is probably an attempt to roll the Player away from the tackle 

area. As he does so, Saracens 5 who is at the side of the ruck or tackle area lifts Henshaw’s right leg and drives Henshaw off his feet 

and back on to the Leinster side. Henshaw still holds on to the Player who now is off his feet and in a vulnerable position with his 

head and neck close to the floor. 

 

As the movement continues, Henshaw can be seen to release his grip upon the Player with his right hand. Henshaw then places his 

right elbow onto the ground and begins to raise his body from the ground. As he does so, the Player, who had been “head down” 
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rotates his upper body and head to free himself. As he continues to rotate, there appears to be an exaggerated movement backwards 

by the Player’s head very close to or against Henshaw’s head which has the appearance of causing Henshaw to be pushed backwards 

to the ground. 

 

Henshaw quickly gets up and runs back into the defensive line, as the ball is recycled by Saracens and passed to a Saracens player 

who drives forward to continue the attack. 

 

The Disciplinary Officer  

 

The Disciplinary Officer highlighted significant aspects of the match footage to the Disciplinary Committee (“the Committee”). He 

referred to three distinct elements set out in the citing commissioner’s report and which he said were supported by the video 

evidence. 

 

These were: 

 

1. The initial point of contact was with the back of S6’s head onto L12’s face as the head lifts up. 

2. Contact between the back of S6’s head and L12’s left shoulder. 

3. S6 pushes his head further back and to the side and contact is made with the left ear/cheek of L12. 

 

The Disciplinary Officer also referred to what he termed the “recoil” of Henshaw’s head following contact by the Player. 

 

The Chairman questioned the Disciplinary Officer as to why Mr Henshaw had not been called to give evidence at the hearing, 

bearing in mind the nature of the complaint and the fact that it was denied. 

 

In response, Mr McTiernan stated that Leinster Rugby had said Henshaw was “unavailable” and that he did not support the 

disciplinary proceedings against the Player.  
 

SUMMARY OF PLAYER’S EVIDENCE 

 

The Player 

 

The Player gave his evidence by reference to the match footage. 

 

He highlighted to the Committee how as he was being brought to ground by Henshaw, he was feeling vulnerable because his weight 

was on his head and neck. He said that he had tried to get out from a compromising position and had tried to get Henshaw off him. 

He said that there was urgency in what he had done. 

 

He then referred to the series of five still photographs which were taken from the match footage. 

 

He said that still No. 1 demonstrated his legs were in the air and his body weight was on his head and neck. He said this was not a 

good position to be in particularly as he had existing back problems and was therefore very concerned to get out of that vulnerable 

position as soon as possible. 

 

He said that still No.2 showed Henshaw holding him with Henshaw’s left arm underneath his (the Player’s) body around his waist 

area. 

 

He said still 3 showed again his compromised position whereby the Player’s head and neck were on the ground with his waist up in 

the air. 

 

Still 4 showed him in a similar compromised position, but at this time the ball was visible and had been released from the 

ruck/tackle area. 

 

Still 5 showed the same stage of play as still 4 but from a side angle. 

 

Questions of the Player by the Committee 

 

The Chairman questioned the Player about various parts of the match footage and asked him about the unnatural movement of his 

head. He denied that his head had moved backwards in an attempt to strike an opponent. He said it had happened in a split second 

where he had twisted and contorted his body to get out of a vulnerable position.  

 

The Player was questioned on particular aspects of the match footage timed at 10-11 seconds, 21-22 seconds and 32 seconds which 

appeared to suggest that contact between his head and the head of Henshaw had occurred. He did not accept this. 
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He accepted that the movement of his head had been reckless, but that it was reactionary to get himself out of the dangerous body 

position. 

 

Mr Hadden asked the Player whether the movement of his head was deliberate and a form of retaliation for thinking he had been the 

subject of something akin to a “neck roll”. The Player denied this. 

 

 

Other Evidence on behalf of the Player 

 

 A written statement was produced from Mr Tim Swinson, a Saracens player, which stated that he “didn’t really remember the 

incident” and what followed in his statement was from viewing the footage.  The statement was not of particular significance as 

following him tackling Henshaw around the legs and letting him go, he re-joined the attacking line. His commentary on the Player’s 

conduct was based upon what he had seen on the match footage and he, therefore, was in no better position than the Committee to 

make any accurate assessment as to what the Player had done and his state of mind. 

 

This concluded the evidence on the part of the Player. 
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SUBMISSIONS AND FINDINGS OF FACT 

 

Submissions as to whether to uphold the Complaint 

 

Player’s Submissions 

 

Mr Harris QC asked whether he could make submissions on behalf of the Player before the Disciplinary Officer and immediately 

following the Player’s evidence. 

 

He was permitted to do so following no objection by the Disciplinary Officer. 

 

Mr Harris began by questioning the circumstances in which the decision had been made to cite the Player and furthermore, was 

heavily critical of the statement provided by Mr Henshaw and the failure by Mr Henshaw to cooperate as part of the disciplinary 

process. 

 

Firstly, Mr Harris stated that the full exchange of messages between the Citing Commissioner and Mr Easterby (Team Manager of 

Leinster Rugby) demonstrated that having viewed the footage, the Citing Commissioner was apparently undecided whether she 

should cite and that the evidence of Mr Henshaw would assist her in that decision. It was, he submitted, only following the purported 

statement of Mr Henshaw that her decision to cite was made. This, he said, was because Henshaw had apparently stated there had 

been a lunge by the Player’s head and contact between the Player’s head and Henshaw’s head. 

 

Mr Harris submitted that in the absence of the Henshaw statement, there was unlikely to have been a citing. 

 

Turning to the WhatsApp message attributed to Mr Henshaw, Mr Harris was critical of both its form and content. 

 

Firstly, he submitted that the nature of the WhatsApp message as evidence was unsatisfactory. There was no clear evidence that the 

message had originated from Mr Henshaw himself. Secondly, it was unclear what communications had passed between Mr Henshaw 

and Mr Easterby giving rise to the statement. Thirdly, Mr Harris referred to the fact that the Citing Commissioner had mentioned in 

her message to Mr Easterby that she was aware Mr Henshaw had undergone a head injury assessment and this meant any WhatsApp 

statement had been given on the evening following a significant head injury sustained by Mr Henshaw. 

 

Additionally, the description given by Mr Henshaw as to how the incident had unfolded was demonstrably inaccurate when 

compared to the video footage. These points were; 

 

(i) Henshaw said he had been “cleared out by a couple of Saracens players” when, in fact, there had been only one. 

(ii) He said one Saracens player had been on his legs and one on his upper body. This was inaccurate. 

(iii) He said that he had been on his back before the strike whereas the match footage showed he had been on his side. 

(iv) He had said that [the Player] had been on top of his upper body before the “lunge” with the head, when, in fact, the Player 

had not been on top of his upper body. 

 

Further, Mr Harris submitted it was entirely unsatisfactory that Mr Henshaw had refused or failed to cooperate with the Disciplinary 

Officer and make himself available to be questioned as to his statement. 

 

Mr Harris also stated that it should not be forgotten that Leinster had just been knocked out of the tournament following the match 

and other reasons for making such a statement might explain why it had been made. 

 

Mr Harris argued that taking these matters into account, WhatsApp message should either be completely disregarded by the 

Committee, or no weight whatsoever should be attached to it. 

 

Mr Harris also made submissions as to the incident itself and in particular argued that there was insufficient evidence to conclude 

that the Player had made any contact with his head to the head or face of Henshaw. He accepted, however, that by the Player’s 

movement, the Player’s head had made contact with Henshaw’s shoulder, but that this was all “part and parcel” of him merely 

extricating himself from the highly vulnerable position which had been described in the Player’s evidence. It was, he submitted, a 

“non-incident”. 

 

He further argued that the match footage did not support the submission by Mr McTiernan that there had been any recoil on the part 

of Henshaw’s head. Mr Harris also drew attention to the lack of any reaction on the part of Henshaw such as the touching of his face 

or head immediately following the incident. This was, he said, more supportive of there being no contact between the two heads than 

contact having taken place. 
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Mr Harris also argued that if the Committee concluded an act of foul play had occurred, this would not have warranted a red card. He 

did so by reference to the criteria laid down in Rule 7.8.321 including a lack of intent to commit an act of foul play, lack of gravity of 

the Player’s actions and there had been no effect upon the match or Henshaw. 

 

Disciplinary Officer’s submissions 

 

Mr McTiernan submitted that the Committee could properly conclude that the movement of the Player’s head could not be explained 

by his attempt to extricate himself from the vulnerable position. Mr McTiernan submitted that the footage depicted two distinct 

movements. Firstly, the roll/rotation of the Player’s body and then, secondly, the lunge backwards with the head. He pointed out, 

again, the exaggerated movement of the head at 28 -29 seconds of the footage. 

 

Mr McTiernan also suggested that the lack of reaction on the part of Mr Henshaw as to the strike may be explained by his adrenaline 

and attempt to get back into the defensive line. 

 

In response to criticisms of the WhatsApp message, he disagreed with Mr Harris and described that what Henshaw had done as 

having “fired off a quick message”. Mr McTiernan also challenged the criticism of the form of the Henshaw statement and said that 

witness statements in the form of emails or other types of messages were not uncommon (in rugby disciplinary cases). 

 

Finally, Mr McTiernan said that contrary to the impression given by Mr Harris, the citing commissioner’s WhatsApp message to Mr 

Easterby had not indicated that in the absence of confirmation on the part of Henshaw that contact with his head would not have 

resulted in a citing. 
 

 

Committee’s Findings of Fact 

 

The Committee retired in private to consider the evidence it had seen and heard and to consider its findings of fact. 

 

The Committee reminded itself that in accordance with the Rules, in a contested citing case, the burden is on the Disciplinary Officer 

to prove, on the balance of probabilities, that the Player committed the act of foul play set out in the citing complaint (Rule 7.8.11). 

 

If the Disciplinary Officer satisfies that burden, the citing is only upheld if the Disciplinary Committee thereafter concludes the act 

of foul play merited a red card. 

 

Furthermore, pursuant to Rule 7.8.18, the Disciplinary Committee reminded itself that it is not bound to apply formal rules of 

evidence and may attach such weight to evidence received as it thinks appropriate. 

 

Having considered all the evidence and taking into account the submissions heard, the Committee, unanimously, concluded the 

following: 

 

1. The Citing Commissioner’s report was not, as such, “evidence” in that it was not an eye-witness account of what had 

occurred on the field. The Citing Commissioner had viewed the match footage remotely and was therefore in no better 

position to comment about what had occurred than the Committee. Therefore, the Citing Commissioner’s report was to be 

considered, but was not evidence as to the facts of the alleged act of foul play. 

 

The remaining findings of fact in this judgment were by a majority of the Committee: 

 

2. A potentially critical part of the evidence in this case was the evidence of Robbie Henshaw. Whilst the Committee 

acknowledged that a WhatsApp message (or an email) to a team manager rather than a more formal statement was not 

uncommon in rugby disciplinary cases,  in the context of this case where important issues of fact had to be determined the 

majority of the Committee, for the reasons that follow, regarded it as inadequate. Mr Henshaw had not been present at the 

hearing and therefore could not be questioned or challenged in respect of it. Furthermore, and most concerningly in the 

view of the Committee, Mr Henshaw had seemingly refused or failed to cooperate with the disciplinary process 

notwithstanding he was said to have made a serious allegation against the Player.  

 

3. It also appeared to be the case that during the match Henshaw had suffered a significant head injury which had required a 

head injury assessment. The Committee had no information to be able to understand his state of mind when writing the 

WhatsApp message. 

 

 
1 Rule 7.8.32 is the sanctioning entry point “checklist” which assists disciplinary committees in determining the seriousness of 

the act of foul play. 
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4. Additionally, the Committee, by majority, agreed with Mr Harris that four aspects of Henshaw’s WhatsApp message he had 

drawn attention to in his submissions were factually inaccurate. 

 

5. Taking all these matters into account, the Committee determined that the content of the WhatsApp message could not be 

regarded as reliable. 

 

The match officials had not observed the incident and the statement of Tim Swinson was of little significance due to him not having 

observed the entire incident first-hand and his description of what had occurred was reliant on the match footage. 

 

This left to be considered the match footage, the photographic stills and the oral evidence of the Player. 

 

The Committee found that the match footage was suggestive of the strike by the back of the Player’s head to the head of Henshaw, 

but the none of the available angles was clear on the point. The Committee did not find, however, that Henshaw’s head had 

“recoiled” in the manner suggested by the Disciplinary Officer. The Committee found that there was no clear change in velocity of 

the movement of Henshaw’s head compared to his upper body. The Committee concluded that the movement of Henshaw’s head 

could also be explained by a reactionary movement on the part of Henshaw to avoid contact as the Player’s head came towards his 

own, from the rotational movement by the Player or the loss of support from Henshaw’ right elbow which he had been using to 

support him on the ground at the time of the alleged strike (or a combination of these). 

 

In endeavouring to assess which of the scenarios was correct, the Committee looked for other contemporaneous evidence consistent 

with each of them. 

 

In doing so, the Committee noted that there had been no reaction whatsoever by Henshaw, which might reasonably have been 

expected if any strike to his face or head had taken place. No raising of Henshaw’s hand to his face or head had occurred. There had 

also been no attempt to remonstrate or retaliate by Henshaw. 

 

Similarly, there was no attempt by Henshaw to appeal to either the referee or the assistant referee which might reasonably have been 

expected where such an act of foul play had occurred. 

 

As to the Player’s oral evidence at the hearing, the Committee concluded that on the whole he had given evidence in a consistent 

manner and had made concessions when appropriate such as accepting his action with his head had been reckless.  

 

The Committee, having reviewed all the evidence carefully, came the following conclusions: 

 

1. In the ruck/tackle area, following Henshaw attempting to roll him away, the Player had lost control of his balance and his 

head and upper body were pulled forward and down towards the ground.  

 

2. The Player came to be in a vulnerable position with his head and neck bent down to the ground and with one leg in the air. 

 

3. At this time, he was being held by Henshaw. When Henshaw fell onto his side, the Player was released or partially released 

by Henshaw and managed to rotate his body to his left so that his left shoulder began rotating towards the floor and his right 

shoulder rotating away from the floor. 

 

4. In a movement secondary to this rotation, the Player deliberately flung his head back towards Henshaw and in so doing, his 

head came very close to the head of Henshaw. 

 

5. The Committee concluded by majority that the Player’s head did not make contact with Henshaw’s head, but made contact 

with Henshaw’s shoulder, although this contact was not forceful. The Player had struck Henshaw’s shoulder with his head. 

 

6. Henshaw had not reacted in any way to the incident and had suffered no injury from the strike. 

 

As a consequence of the above conclusions, the Committee found that the Player had committed an act of foul play contrary to Law 

9.12 by striking another player with his head. Pursuant to Rule 7.8.11 the Committee had to determine whether this act of foul play 

had merited a red card. 
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The Committee concluded that whilst the strike with the head was deliberate, and that any deliberate strike with a head to an 

opponent might warrant a red card, this was a reaction by the Player having found himself in a dangerous and vulnerable position 

with a light or moderate contact (at most) to Henshaw’s shoulder. Henshaw had suffered no ill-effect and had carried on with the 

game immediately.  

 

Taking these matters into account and all other circumstances, the Committee concluded by majority that the Player’s act of foul 

play had not been sufficiently serious to have warranted a red card. It followed, therefore, that in accordance with Rule 7.8.11 the 

citing would not be upheld. 

 

The hearing was re-convened and the decision to dismiss citing complaint was announced. 

 

Appeal 

 

The Chairman reminded the parties of their right to appeal against the decision in accordance with Rule 8.1 

 

DECISION 

 

Breach admitted ☐ Proven  ☐        Not proven X       Other disposal (please state below)  ☐ 

 

Signature  

(JO or Chairman) 

 

 
Simon Thomas Date 

 
23 September 2020 

 

NOTE: YOU HAVE THE RIGHT OF APPEAL AGAINST THIS DECISION AS SET OUT IN REGULATION 8.1 AND 8.2 

OF THE EPCR DISCIPLINARY REGULATIONS. YOUR ATTENTION IS SPECIFICALLY DRAWN TO THE TIME LIMIT 

AND DIRECTIONS/REQUIREMENTS RELATING TO AN APPEAL SET OUT IN REGULATION 8.2.1 TO 8.2.4 OF THE 

REGULATIONS 


