
EPCR SHORT JUDGMENT FORM 

 

Disciplinary Decision Page 1 of 5 

Match Worcester Warriors Vs Castres Olympique 
Club’s Country France Competition European Rugby Challenge Cup 

Date of match 17 January 2020 Match venue Sixways Stadium, Worcester 

Rules to apply EPCR Disciplinary Rules 2019/20 

   

PARTICULARS OF OFFENCE 

 

Player’s surname N’Kinsi   
Forename(s) Hans Plea Admitted☐  Not Admitted X 

Club name Castres Olympique 

SELECT: Red card ☐ Citing ☑ Other (specify) ☐ 

Offence Law 9.12 – contact with the eye or eye area. 

Summary of Sanction  

  

HEARING DETAILS 

 

Hearing date 22 January 2020 Hearing venue Bird & Bird LLP, Fetter Lane, London  

Chairman/Jonathan Simon Thomas (Wales) Panel member 1 Jean-Noel Couraud (France) 

Panel member 2 Mitchell Read (England) Disciplinary Officer  

Appearance Player Yes X            No ☐ Appearance Club Yes X           No ☐ 

 

Player’s Representative(s):    Other attendees: 

Clément Germain, Avocat 
Joe Worsley, Defence Coach, Castres Olympique 

Liam McTiernan, EPCR Disciplinary Officer 
Maria Gyolcsos, EPCR Regulations Executive  

 

List of documents/materials provided to player in advance of hearing: 

 

1. Citing Complaint. 
2. Video footage. 
3. Audio recording of Worcester Warriors 1, Ethan Waller. 
4. Statement of Mr Ethan Waller. 
5. Statement of Nick Schonert, Worcester Warriors. 
6. Audio recording of Nick Schonert. 
7. Player’s response to standing directions. 
8. Medical certificate of Dr Clément Boisson. 
9. Player’s forthcoming match calendar. 
10. Player’s disciplinary record. 
11. Statement of Christophe Berdos of Castres Olympique. 
12. Disciplinary Officer’s response by email with attached judgments of Quinlan, Flannery, Leo and Hartley. 

 
 

INTRODUCTION AND SUMMARY OF ESSENTIAL ELEMENTS OF CITING/REFEREE’S 

REPORT/FOOTAGE 
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Introduction 

 

The Disciplinary Committee was appointed by the EPCR independent Judicial Panel Chairman, Mr Mike Hamlin, to 

consider a Citing Complaint made against the player arising out of the match played between Worcester Warriors and 

Castres Olympique on 17 January 2020 at Sixways Stadium, Worcester (the Match”). 

 

The independent Citing Commissioner, Mr Ed Kenny (Ireland) had cited the player for committing an act of foul play 

contrary to law 9.12 of the laws of rugby union which forbids a player to verbally or physically abuse another player. 

 

The particular allegation against the player in this Citing Complaint was that he had made contact with the eye or eye 

area of an opponent, namely Ethan Waller. 

 

At the commencement of the hearing, the chairman of the Disciplinary Committee (“the Chairman”) identified himself 

and his fellow panel members and requested introductions from all concerned. He reminded the parties that the 

hearing would be conducted in accordance with the EPCR Disciplinary Rules 2019/2020 (“the Rules”) and outlined the 

procedure to be followed. The Chairman stated that in citing cases, pursuant to Rule 7.8.11, the burden is on the 

Disciplinary Officer to prove, on the balance of probabilities, that the player cited had committed an act of foul play 

and that the foul play merited a red card. If the Disciplinary Officer fails to satisfy the committee of that burden, then 

the proceedings end at that stage and the citing complaint is dismissed. 

 

Alternatively, if either a player admits the allegation contained in a citing complaint, and admits that his conduct had 

merited a red card, or a committee is satisfied on the balance of probabilities that this was the case, then the citing 

complaint is upheld and the committee is required to consider what sanction (if any) ought to be imposed pursuant to 

the three-stage process under Rules 7.8.32 to 7.8.35. 

 

The Chairman confirmed with the Disciplinary Officer and the Player’s representative that neither wished to raise any 

preliminary issues and so, accordingly, the Citing Complaint as described below was put to the Player. The Player 

denied the allegation and denied committing any act of foul play. 

 

The Chairman confirmed that as the burden was on the Disciplinary Officer to demonstrate the Citing Complaint ought 

to be upheld the Disciplinary Officer was required to present the evidence. 

 

Citing Complaint 

 

The Citing Complaint confirmed stated that the incident had occurred in the first half of the match with 5mins 35 

seconds having elapsed. The score, at that time was Worcester Warriors 0 - Castres Olympique 0. The narrative 

description of the incident stated the following: - 

 

“CO3 is tackled by WW11. A ruck is formed with WW1 and CO5 competing in the jackal position. The referee penalises 

CO (sic) for an unrelated offence. After the whistle, WW1 can be heard stating “he has just gouged me” while pointing 

to CO52. Appended separately are a victim statement, witness statement and video footage. In my opinion, this action 

warranted a red card and I therefore cite CO5 under Law 9.12” 

 

Other Evidence 

 
1 Ethan Waller 
2 The Player 
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The other evidence in support of the complaint included the following: 

 

Statement of Ethan Waller 

 

The relevant part of his statement read as follows: 

 

“During the first half of the match, in approximately the sixth minute of the match, at a ruck in the middle of the field 

just inside the Castres’ 22-metre line, I was competing for the ball in a jackal position. My head was pointing down, and 

I was looking down at the ball on the ground. 

 

The Castres No. 5 was the first Castres player to arrive to contest possession of the ball and bound onto me using his 

left arm. Shortly after binding onto me, he changed his grasp and gripped my face with his left hand. Just before the 

referee blew the whistle for what I learned was an off-the-ball takeout away from the ruck, the Castres No. 5 then 

seemed to be feeling for my eye before inserting a finger into my left eye cavity with some force, right into the corner of 

my eye. 

 

Pressure was not applied with this finger for very long, but it was extremely painful and I reacted angrily to what I 

considered to be a nasty and totally uncalled for act. I am not proud of the fact, but I may have sworn at him. I then 

complained to the referee, who explained that he had not seen the act and without a TMO would be unable to review 

the incident. He did raise the matter with the Castres captain as we lined up to take the penalty we had been awarded. 

 

Thankfully, I was not injured as a result of the incident and there are no marks around my eye. 

 

My teammate Nick Schonert (wearing No. 3) immediately alerted me to the fact that he had seen the incident and 

pointed it out to the referee”. 

 

The statement added that Mr Waller had never made an allegation of this nature before and how the incident had 

been unprovoked and was abhorrent. 

 

Statement of Mr Nick Schonert 

 

There was a written statement from Mr Nick Schonert of Worcester Warriors which contained the following:  

 

“During the first half of the match in approximately the sixth minute of the match, at a ruck in the middle of the field, 

just inside the Castres’ 22-metre line, Ethan Waller was competing for the ball in a jackal position. His head was 

pointing down and he was looking down at the ball on the ground. I was stood just at the left of this breakdown, 

looking directly at it. 

 

The Castres No. 5 was the first Castres player to arrive to contest possession of the ball and bound onto Ethan using his 

left arm. I could see that the Castres No. 5 had placed his right hand on one of the players on the ground and had taken 

a grip of Ethan’s face with his left hand. 

 

After a second or two, Ethan responded angrily to the grip that the Castres No. 5 had on his face and immediately 

pushed Castres No. 5 and complained to the referee that he had been gouged. I had seen the grip that Castres No. 5 

had had of Ethan’s face and shouted to the referee. I did confirm to my team manager, Mark Hewitt, that I had seen 
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the incident clearly, and agreed to give a statement to the Citing Commissioner after the match, which I did. 

 

The incident happened very quickly, but I had an excellent view of what happened and can confirm that contact was 

made with Ethan’s eye area by Castres No. 5. There is no doubt in my mind.” 

 

Match Officials’ Evidence 

 

The Chairman had not received the match official evidence prior to the hearing but it was confirmed that neither the 

Match Referee nor his two Assistant Referees had seen any incident of foul play on the part of the Player. 

 

 

ESSENTIAL ELEMENTS OF OTHER EVIDENCE 

 

The Match footage showed a Castres player in possession of the ball having been “half tackled” by Worcester Warriors 1 (Ethan 
Waller) and driving towards his 22-metre line. He is also supported by a teammate. The Castres player is brought to ground 
approximately 1.5 metres inside his own 22-metre line. Worcester Warriors 1 (Mr Waller) crouches over him in an attempt to win 
the ball. The Player can be clearly seen approaching the tackle area and wraps his right arm on to the Castres supporting player 
who is off his feet and appears to wrap his left arm around WW1 whilst he crouches so that his torso and that of WW1 are parallel 
to each other. 
 
The camera angle of the Player and WW1 then is largely obscured as WW3 adopts a standing position to the left of the ruck; 
however, a Castres player wearing a blue head guard also approaches the ruck from the opposite side, and as the referee blows his 
whistle awarding a penalty kick to Worcester Warriors, he appears to place his right hand on the back of Mr Waller. 
 
As the referee blows his whistle, the Player is on his knees looking away from Mr Waller and at the referee. Mr Waller raises 
himself off the floor and pushes the Player backwards forcefully using his left elbow/forearm. As he stands up, WW1 steps towards 
the referee and points with his left hand to his left eye area and says, “he’s just gouged me” twice. The Player does not seem to 
react, but remains in close proximity to the referee who then awards a penalty kick against Castres for tackling a player without 
the ball. The referee explains to Mr Waller that he had not seen anything and there was no television match official to consult. 
 
Audio Statement of Mr Waller 
 
Mr Waller confirmed in his audio statement made to the Citing Commissioner that contact had been made with his eye. He said he 
had told the referee and had said it was deliberate. He did not see what number player had done it and it was “whoever tried to 
clear me out.” He said that that the Player had his hand on his face, and he felt a finger go into his eye. He described how it was 
forcefully pushed in but had not occurred for long and had stopped upon the whistle. There was no injury. He told the referee and 
in doing so used and expletive. He said “I said to the bloke, You gouged me”. 
 
Audio Statement of Nick Schonert 
 
There was a further statement from Worcester Warriors player, Nick Schonert (No. 3). He said that Castres had been in possession 
of the ball. Ethan Waller had gone in for the ruck and all he remembered was seeing the lock make contact to his face by reaching 
out. He said that Ethan had then gone and grabbed hold of his arm. Mr Schonert confirmed that contact had been made to the eye 
or eye area. He said it had happened “so quickly, but had definitely happened”. He said he was looking at the ball. He said that the 
finger had gone into the corner of the eye, but did not see fingernails going in. He said he was looking at the ball. He said he saw 
the hand go in towards the eye area. He said he shouted at the ref shouting, “Ref. Ref”. 
 
Oral Evidence of Ethan Waller. 
 
Mr Waller gave evidence to the Committee.  
 
He confirmed the truth of his written statement referred to above. He said that as he was competing for the ball, he felt a finger 
start moving, it was the finger on top of his eye that moved and that is why he believed it to be deliberate. He said it started going 
into his eye. He said he did not think it was accidental and considered it a deliberate attempt to find his eye. He said he was 
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completely certain. When asked about the effect upon him, he confirmed he had not received any treatment to the eye. 
 
He was asked about the audio statement that he made. He said it had been made about 20 minutes after the ending of the Match. 
He then demonstrated how the Player’s hand had reached around his face from the right side to the left side with the fingers 
pointing upwards and making contact with his left eye. 
 
Under cross-examination from the Player’s representative, Mr Waller said that the written statement had been made either on 20 
or 21 January 2020, approximately four days after the game. He was asked how the statement had been created. He said that he 
had dictated the words and it had been written out for him. He confirmed that the hand which had made contact with his eye had 
been the left hand of the Player. 
 
The Player’s representative put to Mr Waller that when the ruck was taking place, the Player’s left arm had gone underneath the 
right armpit of Mr Waller and in those circumstances, it would have been impossible for the Player’s left hand to have reached all 
the way underneath Mr Waller then beyond the left armpit and up to Mr Waller’s face to enable the Player’s hand to be on the 
face near the left eye. Mr Waller did not accept this. Mr Waller stated that he considered the actions of the Player to have been 
deliberate due to the length of time which the hand had been on his face. 
 
He said that his head had been still and that the finger had been right in the corner and had been sore to touch following the 
incident. He said that the first time he had observed the incident following the Match was the following Monday when the matter 
had been the subject of his usual review. He was asked whether he had shown any adverse reaction towards the Player after the 
incident. He said that following the Match he did not shake his hand and that he was still quite annoyed as to what had occurred. 
 
Witness Evidence of Nick Schonert 
 
Mr Schonert had been anticipating joining the hearing by video conference; however, he said that there was a problem with the 
connection, but it then transpired that he did not have a laptop with him. 
 
He was asked about his written statement. He said that the document did, in fact, bear his signature and it had been prepared a 
few days prior to the hearing. When asked by the Disciplinary Officer as to what he had seen, he said that he had not seen the 
Player’s fingernails when his hand was near Waller’s eye. He had, however, seen the Player’s hand over Waller’s eyes and a lifting 
motion with the hand. When asked about his observation, he said that he “trusted Ethan’s judgment” and that he had screamed 
“Ref. Ref. Eyes”. He said that he had never seen Ethan fight in the past and that he regarded what had happened as foul play. 
 
Under cross-examination, he was asked again about the creation of his written witness statement. He said that he had given the 
statement verbally and someone else had written it for him. During the questioning about what he had observed Mr Schonert,  
made a number of references to him relying upon the evidence of Ethan Waller. He also used the phrase “there’s no smoke 
without fire”. He also in his evidence made a number of what he considered to be light-hearted comments and in doing so did not 
give the impression to the Committee that he was treating the matter with appropriate seriousness. 
 
That concluded the evidence on the part of the Disciplinary Officer. 
 

 

SUMMARY OF PLAYER’S EVIDENCE 

 

 
The Player’s Case  
 
The Player gave evidence as to the incident by reference to the Match footage. He said that he had reacted rather late to the 
threat (of the tackler) and approached the ruck from the side, but needed to be behind it more. He said that the Worcester 
Warriors player in the ruck (Ethan Waller) was so low that there was insufficient gap for him to drive underneath him. His only 
option therefore was to lift and roll Waller away from the tackle area. He said that he wrapped his left arm underneath the right 
armpit and arm of Mr Waller and that within a fraction of a second the referee blew up. He said he did not understand why Mr 
Waller had been angry. 
 
He was cross-examined by the Disciplinary Officer as to why Mr Waller might have made this allegation against him. He said that 
he had no idea. He did not know Mr Waller and did not understand his reaction. He was asked by the Disciplinary Officer whether 
contact could have been made accidently to Mr Waller’s eye, but he said that it was not possible. At this point, and with the 
assistance of Mr Worsley who acted in the role of Mr Waller as shown from the match footage, the Player then sought to 
physically demonstrate to the Committee that if he had wrapped his left arm underneath the outstretched right arm of Mr Waller 
and then under Mr Waller’s outstretched left arm too, it would not have been possible for him to have reached with his left the 



 

Disciplinary Decision Page 6 of 8 

face of Mr Waller such that his left fingers could have reached Mr Waller’s left eye. 
 
The members of the Committee closely observed this physical demonstration. 
 
Other Evidence 
 
The Player sought to rely upon the witness evidence of M. Christophe Berdos who had provided a written statement. M. Berdos 
opined that as the match referee was in a very good position to observe the incident, but had seen no foul play, and in 
circumstances where there was nothing “clear and obvious”, it would be inappropriate for the Disciplinary Committee to conclude 
that the Player had committed the alleged act of foul play. 
 
The Chairman explained that M. Berdos’ evidence was of little if any relevance as it was not an eye witness account and the fact 
that the referee had not reported any foul play did not mean that foul play had not occurred. It was for the Committee and 
Committee alone to determine issues of fact based upon the evidence seen and heard. 
 
This concluded the evidence on behalf of the Player. 
 
Disciplinary Officer’s submissions in support of the complaint  
 
Mr McTiernan stated that Mr Waller’s evidence had been both clear and cogent and corroborated the Citing Commissioner’s 
complaint. Also, that Mr Waller on completion of the Match felt strongly enough to make a verbal recorded statement and then 
put it in writing. Mr McTiernan submitted that it would be very unusual for such an allegation to have been fabricated. It was 
therefore difficult to conceive of any alternative version of events. The Player had denied that his fingers could have accidently 
gone into the eye of Mr Waller and therefore the question of an accident must be ruled out. Similarly, the issue of mistaken 
identity had not been suggested by the Player. 
 
Mr McTiernan submitted that this evidence taken with the further corroborative evidence of Mr Schonert, should lead the 
Committee to uphold the citing complaint. He summarised the position by saying that the issue was one of credibility. Mr 
McTiernan also stated that it was not conceded by him that the Player could not have physically reached underneath the armpits 
of Mr Waller with his left arm and reached the left eye area with his left hand. 
 
Submissions of the Player   
 
M. Germain submitted that the Player strongly contested the allegation. He said the referee could be seen only two metres from 
the incident and that his gaze was directly at both the Player and Mr Waller. Indeed, he said, he could not have been in a better 
position. He said that there was nothing clear and obvious about the incident and the reaction of the Player upon the complaint of 
Mr Waller was significant. Mr Germain said that the Player did not leave because he did not understand what the complaint was. 
Mr Germain suggested that the complaint could have been made in an attempt to put pressure on the referee. Mr Germain stated 
that the Citing Commissioner did not see the trace of any injury and suggested that in answer to the point made by the Disciplinary 
Officer that once he had made the allegation of contact with the eye, he had little option other than to maintain that allegation 
because it was too late to change his version of what had occurred. It was also important that four days following the incident he 
had provided more details of what had occurred. He also said that the evidence of Mr Schonert had been contradictory and he had 
made remarks in his evidence about having a lot of confidence in what Ethan Waller had said which were unusual. 
 
Decision as to whether to uphold the complaint  
 
In accordance with the Rules, the Committee retired in private to consider its decision on liability and reminded itself that 
questions of fact were to be determined on the balance of probabilities. 
 
The Committee reviewed all of the evidence that it had seen and heard and considered the Match footage on multiple occasions. 
 
The Committee’s findings based upon the evidence were as follows: 
 

i. Following a Castres player being tackled close to the 22-metre line, Ethan Waller crouched over the tackled player in an 
attempt to win the ball. 
  

ii. The Player approaches the tackle area and whilst binding with his right arm on to a Castres player, he wraps his left arm 
around Ethan Waller. He does this by wrapping his left arm underneath Waller’s right armpit whilst his torso and that of 
Waller are parallel to each other. The Committee accepted the Player’s evidence that he had done this as he had not been 
in a good position to find a gap beneath Mr Waller which he could target so as to drive Mr Waller away from the tackle 
area. 
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iii. The Committee was satisfied in light of the quality of evidence that it had seen and heard and in particular the 
demonstration observed close up by members of the Committee that it would have been very difficult, if not impossible, 
for the Player to have wrapped his left arm underneath Mr Waller’s right armpit, extend his left hand underneath the left 
arm or armpit of Mr Waller and then bring his finger or fingers close to the left eye area of Mr Waller. 
 

iv. Mr Waller had given his evidence to the Committee in a straightforward manner and, under cross examination,  had not 
deviated from his previous oral or written statement given to the Citing Commissioner. 
 

v. The evidence of Mr Schonert was, in the view of the Committee, unreliable. He did not make a good impression as a 
witness. He had made some light hearted remarks during his evidence and had made a number of comments including 
that he “trusted Ethan’s judgment” and “there is no smoke without fire” which tended to suggest that his reaction at the 
time of the incident and what he had subsequently said he had seen was based around what Mr Waller had reported 
rather than what he had observed himself. 
 

vi. The Match footage did not assist the Committee in showing how close the Player’s hand had come to the face of Ethan 
Waller and did not show any contact with Mr Waller’s eye or eye area.   
 

vii. The Committee concluded that the match referee had been in a good position at the time to observe any foul play as he 
was looking in the direction of both the Player and Mr Waller who were involved in the ruck.  

 
In carefully considering all of these factors and despite the Committee being troubled with the fact that Mr Waller’s 
reaction was instantaneous and consistent with an act as alleged in the Citing Complaint, the Committee was nevertheless 
not satisfied that the Disciplinary Officer had discharged the burden of proving on the balance of probabilities that the 
alleged act of foul play had been committed. 

 
Accordingly, the hearing was reconvened and the Chairman confirmed that the Citing Complaint was dismissed. 
 
The parties were reminded of their right to appeal under the Rules following which the hearing was concluded. 
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Breach admitted ☐ Proven  ☐        Not proven X      Other disposal (please state below)  ☐ 

 
 

 

Signature  

(JO or Chairman) 

 

 
Simon Thomas Date 

 
11 July 2020 

 

NOTE: YOU HAVE THE RIGHT OF APPEAL AGAINST THIS DECISION AS SET OUT IN REGULATION 8.1 AND 8.2 

OF THE EPCR DISCIPLINARY REGULATIONS. YOUR ATTENTION IS SPECIFICALLY DRAWN TO THE TIME LIMIT 

AND DIRECTIONS/REQUIREMENTS RELATING TO AN APPEAL SET OUT IN REGULATION 8.2.1 TO 8.2.4 OF THE 

REGULATIONS 


