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Before: 

Rod McKenzie (Chairman - SRU) 

Philippe Cavalieros (FRA) 

Simon Thomas (WRU) 

 

IN THE MATTER OF AN APPEAL, BROUGHT UNDER THE DISCIPLINARY RULES OF 

EUROPEAN PROFESSIONAL CLUB RUGBY 2018/2019, 

 

Against the Decision of a Disciplinary Committee in respect of a Citing in a Match 

played in the EPCR Champions Cup 2018/2019 

 

The Parties to the Appeal are: 

 

EUROPEAN PROFESSIONAL CLUB RUGBY (EPCR), an Association formed under 

the Law of Switzerland,  à Neuchâtel, Switzerland, CHE-303.731.685/03600059, 

(FOSCdu 10.01.2017,p.0/3274077) (“EPCR” and “Appellant”) 

 

- and - 

 

Mr ALEXANDER LOZOWSKI 

(“Player” and “Respondent”) 

 

 

DECISION OF APPEAL COMMITTEE (“the Tribunal”) 

 

 

Introduction 

1 This is the unanimous written decision of the Tribunal, the members of which were 

appointed by the Chairman of the Disciplinary Panel of EPCR, District Judge Michael 

Hamlin Esq. The Tribunal was convened pursuant to Disciplinary Rule (“DR”) 8.3.1 

of the Disciplinary Rules of the EPCR Champions Cup 2018/2019 (“the Rules") to 
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determine an appeal brought by EPCR against a decision of a Disciplinary 

Committee (“the Committee”) dated  18 October 2018 (“the Decision”). The 

Notice of Appeal pursuant to DR 8.4.2 was issued on the instructions to the Clerk 

to the Tribunal on 25 October 2018 following receipt of a Notice of Appeal from the 

Disciplinary Officer of EPCR, Mr. McTiernan, filed on 24 October 2018.  

2 The Committee had considered a citing complaint concerning an incident in the 

33rd minute of a pool match in the Champions Cup Competition 2018/2019 (“the 

Competition”) on 14 October 2018 at Scotstoun Stadium in Glasgow, between 

Glasgow Warriors and Saracens (“the Match”). In the complaint the Player 

(Saracens 13) was alleged to have tackled Mr Ruaridh Jackson (Glasgow 15) 

(“Victim Player”) dangerously, in breach of Law 9.13. The complaint went on to 

assert that a red card would have been warranted for the alleged act of Foul Play, 

in terms of DR7.4.1 and DR7.8.11. 

3 This written decision of the Tribunal comprises findings of the Tribunal based on its 

consideration of the Decision, the written and oral submissions of representatives 

of parties, the video and written evidence which was before the Committee, written 

evidence includes in the form of statements and documents exhibited. There is no 

recording, written nor tape/digital, of the oral evidence given before the 

Committee. Generally, an Appeal Committee would look to the written decision of 

the Committee for a clear narrative of the oral evidence given before it but in this 

case the Decision does not contain a clear narrative of what was said by all of those 

who gave oral evidence nor a clear statement by the Committee of which parts of 

the written and oral evidence of those involved in the incident under consideration 

were found to be credible and reliable.  All of the available material has been 

carefully considered by the Tribunal but only that evidence and those submissions 

made with relevance to the matters determined by this Tribunal are set out below 

and/or are explicitly mentioned. 

4 Neither party proposed that it would be appropriate for the Tribunal to hold a de 

novo hearing in terms of DR8.4.8.  

5 The Tribunal unanimously determined and announced to Parties, at the end of the 

hearing of Appeal 1, that the Decision under review was, in terms of DR 8.4.8(a) 
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& (b), in error and that it was overturned, and the citing complaint reinstated. 

Further the Tribunal unanimously determined, in terms of DR 8.4.19(b), and 

announced to Parties, to set aside the Decision and, in terms of DR 8.4.19(e), to 

remit the citing complaint back to a differently constituted Disciplinary Committee 

to reconsider the complaint of new. No award of costs was sought by either party 

and none was made. 

The Appeal Hearing(s)     

6 The hearing in each of two appeals, one of which was the present appeal, 

commenced at 1315 on 26 October 2018 at the Sofitel, Heathrow Airport, London. 

Present at the hearing were, the members of the Tribunal, the solicitor representing 

the Appellant, Mr Max Duthie of Bird and Bird, accompanied by the EPCR 

Disciplinary Officer, Mr Liam McTiernan, and, representing the Respondent, Mr Sam 

Jones of Counsel; also present were the Player/Respondent, Mr Mark McCall 

(Director of Rugby, Saracens) and Mr Warwick Lang (Rugby Manager, 

Saracens).There was no discussion of any substantive matter arising in either of 

these appeals at this time. The hearing commenced by the Chairman of the Tribunal 

taking steps to affect the introduction of all persons present, explaining his 

understanding of the processes to date in the two matters before the Tribunal and 

outlining options as to how matters might be addressed in terms of procedure 

during the hearing. It was made clear that no decisions had so far been made in 

this regard and that the Tribunal was open to submissions from parties on any 

procedural issues before the substantive consideration of either of the appeals was 

undertaken. 

Preliminary Issues 

7 There were two appeals scheduled to be heard at the same time and on the same 

date concerning two entirely separate incidents alleged to have occurred during 

the same match, each of which had been the subject of a separate citing complaint 

directed against the same Player but with two different alleged victim players, in 

which allegations of two different forms of alleged Foul Play and contraventions of 

two separate Laws, had been made. In the present case, the citing had been 

dismissed by the Committee and in the other matter, considered and determined 
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by the same Committee at a single hearing on the same day, the citing had been 

upheld and the sanction of a period of suspension of two weeks, for contravention 

of Law 9.20, had been imposed. For ease of reference it is convenient to refer to 

the current appeal, to which this decision relates, as “Appeal 1” and the other as 

“Appeal 2”.  

8 The first issue for determination was which of the cases should be considered and 

determined first by the Tribunal; it being made clear by the Chairman of the 

Tribunal (“Chairman”) that whatever the order determined upon, the Appeal first 

considered would be wholly and completely determined on all relevant issues 

before the Tribunal would consider the other appeal. The Chairman had previously 

given notice that he was minded that the Tribunal first consider Appeal 2, primarily 

because a period of suspension had been imposed in that citing and that unless it 

was dealt with on an expedited basis there was a risk the Player might serve the 

whole of the imposed suspension before the appeal was concluded, with the 

consequence that DR 8.2.5(b) may become engaged. The two other members of 

the Tribunal considered that it would be preferable to deal with Appeal 1 first 

because if it was dealt with and fully disposed of hypothetically with a substituted 

upholding of the citing, then any period of suspension was likely to be longer than 

2 weeks since any sanction would have to be a mid-range at least given that citing 

alleged an alleged blow to the head of the Victim Player. It was suggested that if 

the disposal by the Committee involved a remit back for a hearing of new by a 

second committee that any provisional suspension provided in DR7.5.2 would be 

automatically re-imposed, pending the determination of the citing complaint by the 

‘remit’ committee. Mr Jones for the Player favoured dealing with Appeal 1 first, 

although he did not concede that if Appeal 1 was allowed and the substantive 

decision on the citing complaint went against the Player that at least a mid-range 

sanction was inevitable whereas Mr Duthie for EPCR was neutral on the issue of 

which appeal should be considered and determined first. All were in agreement 

that whichever of the appeals was considered first it should be heard entirely 

separately from the other and fully determined before there was any consideration 

of the other appeal. 
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9 It is not made clear in the Decisions how the oral evidence in the two citing 

complaints was taken, processed and any discrepancies resolved. Except where 

two or more incidents involving alleged Foul Play, arise out of the same facts and 

circumstances so that it would be impracticable to separate the acts and any 

consequences in one matter from the other, different facts and instances of alleged 

Foul Play arising in the same match even when involving the same players should 

be dealt with separately and, ordinarily, serially. There may be particular 

circumstances in which a Disciplinary Committee may consider that sanctioning 

outcomes in one case may depend on sanctioning consequences in another and, if 

such circumstances arise, it may be considered appropriate to determine all 

sanctioning consequences at the same time. However, if this happens the 

Disciplinary Committee’s should seek the views of parties before so proceeding, 

record those views and the committee’s reasoning for proceeding in this way must 

be fully articulated in their written Decision or, if considered more appropriate, in 

a second written note which is circulated to all involved.  

10 In this case, the mode of procedure utilised is not described in the written decisions 

but if it the evidence, at first instance, in Appeal 1, was taken together with that in 

Appeal 2 then the Committee were in error in so doing. Each of the citing 

complaints should have had separate and independent hearings as a minimum for 

the whole reception of evidence from the persons involved , whether video, oral, 

written statements and materials or otherwise. The absence of any clear 

description as to how the procedure in handling the evidence and then submissions 

in this Appeal 1 has, along with other factors caused difficulties in completing the 

Appeal Judgements 

11 There followed a discussion with Parties on whether, if, hypothetically, there were 

suspensions imposed, as a consequence of both citing complaints, such 

suspensions should be served concurrently or consecutively. The Chairman 

provisionally tended towards imposing the respective sanctions concurrently so 

that they would be served at the same time, he based this on his understanding of 

criminal law sentencing practice in Scotland and in England. It was noted that the 

Participation Agreement (“PA”) provided that Swiss Law should apply to the PA 

and to any disputes arising out of it; the DR are a schedule to the PA. However, 
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the match was played in Scotland and this hearing and that of the Committee both 

took/are taking place in England. However, no submissions were made as to the 

appropriate approach if the matter was governed by Swiss Law or any differences 

in practice in this matter as between Scotland, England and Switzerland. Mr Jones 

agreed with the Chairman’s provisional approach on the basis of his understanding 

of the relevant Law of England and sentencing practice. Mr Duthie firmly favoured 

the consecutive serving of any hypothetical suspensions based, in part, on the 

effectiveness of sanctioning principle. There is already some provision made in the 

DR to help resolve this issue. The provision is DR 7.8.42 which allows either 

consecutive or concurrent sentences, depending on whether the overall offending 

is proportional to the sanctioning imposed in all of the circumstances. This is not 

wholly clear and in any event the provision, as , drafted, applies only to single 

cases. In the event it was not necessary to address this hypothetical issue at this 

stage in the proceedings of the two appeals. Ultimately the issue is moot so far as 

these cases are concerned having regard to the ultimate disposal in Appeal 2.  

12 The majority view of the Tribunal was the determining issue on the order of 

determination of the appeals and Appeal 1 was dealt with first. Given the ultimate 

disposal of each of the appeals the order of their respective considerations and 

disposals proved to have been of no significance. 

13 The parties confirmed that neither had any objection to the composition of the 

Tribunal nor that the same Tribunal would deal with both appeals on a separate, 

consecutive bases.  

14 There had been an issue regarding the competency of the EPCR appeal in Appeal 

1, it being suggested that the Grounds of Appeal were filed one day late, but Mr 

Jones advised that he was now content with the position, that Appeal 1 had been 

initiated competently and that the issue would not be pursued.  

15 There was also an application pending for the introduction of ‘new’ evidence in 

Appeal 2. The Chairman advised that in accordance with the principle of considering 

and concluding Appeal 1 before any consideration of any matter arising in Appeal 

2, that the pending application made in terms of DR8.4.11, would be dealt with 
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only when the Tribunal had completed its consideration of Appeal 1 and began its 

consideration of Appeal 2.  

16 There was also some discussion regarding whether the interim suspension of a 

cited player, provided in terms of DR7.5.2, would be automatically re-imposed as 

regards the Player if the appeal in Appeal 1 was allowed and the case as a whole 

was not fully determined today, e.g. if the matter was remitted of new to a 

differently constituted Disciplinary Committee. The doubt turned on the use of the 

definite article in the last sentence of DR7.5.2 and whether ‘a’ second Disciplinary 

Committee dealing with a resurrected citing complaint following a remit from an 

Appeal Committee, should be regarded as “the Disciplinary Committee” for the 

purposes of DR7.5.2. The construction of the provision is not assisted by the terms 

of the equivalent provision in World Rugby Regulations which uses the indefinite 

article. In any event, it was pointed out by the Chairman that if there was 

disagreement on the position, depending on the outcome of the appeal in Appeal 

1, as between EPCR and the Player, the disagreement could be resolved by an 

application in terms of DR9.10, provided the Disciplinary Officer considered that 

there was a matter which it was “appropriate” to resolve. 

The Grounds of Appeal 

17 As set out in the Notice of Appeal, the Grounds of Appeal advanced by EPCR in 

Appeal 1 were: 

“The specific aspect of the Decision being challenged on appeal is the 

Disciplinary Committee's finding that Mr Lozowski had not committed 

an act of foul play that warranted a red card (it is not entirely clear 

from the Decision whether or not the Disciplinary Committee found 

that there had been an act of foul play).  The specific grounds of 

appeal (to be substantiated in due course) are that the Disciplinary 

Committee, when determining whether or not there had been an act 

of foul play and/or whether or not the act of foul play had warranted 

a red card, made one or more errors, particularly when considering 

the important question of whether or not there had been contact 
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between Mr Lozowski and the victim player's head.  Those errors 

included: 

• mischaracterising and/or misstating the victim player's evidence 

(which was clearly to the effect that there had been contact with 

his head); 

• misinterpreting the video evidence in forming the view that the 

direction of the victim player's head would have been different had 

there been impact to his head; and 

• misapplying the appropriate standard of proof pursuant to clause 

7.8.11 of the Disciplinary Rules (instead of considering whether or 

not Mr Lozowski had on the balance of probabilities made contact 

with the victim player's head, the Disciplinary Committee appears 

to have considered whether or not Mr Lozowski had beyond any 

doubt made contact with the victim player's head).”(Emphasis 

Added) 

18 In presenting his oral argument Mr Duthie elected to concentrate first on ground 3 

which related to the standard of proof which the Committee had, or at least ought, 

to have applied in making its determination of whether the cited Act of Foul Play 

i.e. a contravention of Law 9.13, ‘dangerous tackling’, had been established as 

having been committed by the Player during the incident. His approach was both 

appropriate and helpful, since, if the claimed circumstances comprised in the third 

ground of appeal were established as demonstrating an error on the part of the 

Committee, it is such a fundamental issue that it would ordinarily constitute an 

error in law on the part of the Committee which would require the appeal to be 

upheld. Since the characterisation of the evidence of the Victim Player and the 

interpretation of the video evidence are crucial elements in determining whether 

there had been Foul Play by the Player and whether any Foul Play committed would 

have warranted a red card, it is convenient that we deal with the three Ground of 

Appeal together and along with any other observations which we have on the 

Disciplinary Committee’s treatment of the evidence before it. 
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 19 In citing cases the burden of proof to be applied by a Disciplinary Committee in 

determining whether to find a citing complaint established, is set out in the detailed 

approach provided for in DR7.8.11. This provision goes beyond a mere statement 

as to the standard of proof to be applied; it also sets out how a Disciplinary 

Committee must approach the various elements of the events which require to be 

established before such a citing can be upheld.  

20 DR7.8.11 provides: 

“In a citing case, the burden shall be on the Disciplinary Officer to 

prove, on the balance of probabilities, that the Player cited 

committed the act(s) of Foul Play specified in the complaint (unless 

the Player accepts that he did so). If the Disciplinary Officer meets 

this burden, and the Disciplinary Committee finds (or the Player 

accepts) that the offence committed would have warranted a red 

card, the citing complaint shall be upheld. If, however (a) the 

Disciplinary Officer is not able to prove (and the Player does not 

accept) that the Player committed the act(s) of Foul Play, or (b) the 

Disciplinary Officer is able to prove that the Player committed that 

act(s) of Foul Play (or the Player accepts that) but the Player does 

not accept that the offence would have warranted a red card and 

the Disciplinary Committee does not find that the offence would 

have warranted a red card, the citing complaint shall not be upheld, 

and the proceedings will ordinarily be discontinued.” 

21 DR7.8.11 is, in the opinion of the Tribunal, clearly and unambiguously expressed. 

It sets out a series of requirements in dealing with a citing complaint with which it 

is mandatory for a Committee to comply. Indeed, it is very common to see written 

decisions by Disciplinary Committees, in citing cases, effectively re-stating the 

provision and in almost a ‘checklist’ type fashion ‘ticking’ off each of the elements. 

Whilst such an approach is not mandatory it has much to commend it since it 

effectively ensures that no error is made by omitting any of the elements. 

22 One would generally expect to see, in the decision of a Disciplinary Committee in 

a case alleging Foul Play, some reference to the standard of proof applied by the 
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committee when determining whether: (a) the alleged act of Foul Play had been 

committed; and (b) that act of Foul Play, if established, would have warranted a 

red card, together with the linked questions of on whom and in relation to what the 

burden of proof lies. That is not to say that it is essential that a Committee make 

such an express reference and that it will have fallen into error if it does not, either 

in terms or by reference to the relevant DR. There is no Rule that Committees are 

bound to explicitly set out in a self-direction its practice in this or in any other 

respect. However, it may be thought a prudent step to take, particularly, as in the 

case of this Decision, where the Committee uses language which gives rise to a 

real doubt as to whether proof to the correct standard and on whom the appropriate 

burden was imposed were each applied in determining the essential facts in the 

matter. 

23 The DR also do not require that a Disciplinary Committee make an express finding 

that where it has not established that an Act of Foul Play took place that it must go 

on and consider whether such an act would have warranted a red card if it had held 

established that an Act of Foul Play cited had been committed. It is sufficient for 

the Discipline Committee to find, to the requisite standard of proof, balance of 

probabilities, that the first element is not established, accompanied by an 

explanation as to why it has so found,  including the evidence, and any conclusions 

in relation to the evidence it relies on in making that finding, for the result to be 

the dismissal of a citing complaint. However, where an Act of Foul Play is held 

established, the Disciplinary Committee must explain why it has so found, including 

the evidence and any conclusions in relation to the evidence it relies on in making 

that finding. Since both limbs must be established for the complaint to be upheld, 

the Disciplinary Committee must also state whether it has held established that the 

Act of Foul Play held established would have warranted a red card and why. The 

written Decision of the Disciplinary Committee must tell the informed reader, in 

possession of all of the relevant evidence, written and oral material, and any other 

material relied on by the Disciplinary Committee, why the decisions reached on 

these key issues by the Committee were reached. It is acknowledged that this can 

be a difficult and complex task but it must be attempted and the results 

communicated, in order for the Appeal Committee to properly review the reasons 

of the Disciplinary Committee for determining as it did. 
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24 The section of text which purports to set out the Committee’s reasons for its 

findings on these key issues is on page 4 of the Decision in the final three 

paragraphs of text. This is in the section headed “Findings of Fact”; its positioning 

in this section is odd, in that the text in the referenced paragraphs is 

preponderantly conclusions of the Committee reached after the application of an 

unspecified standard of proof finding that: (a) the Player had not committed an Act 

of Foul Play in contravention of Law 9.13; and (b) that the act, if it had been 

committed would not have warranted a red card. There is some, albeit confusing, 

material expressly relied on as constituting the basis for not finding that Foul Play 

had been committed but the negative finding as regards a red card is not explained 

to any extent. As explained above since the commission of an Act of Foul Play by 

the cited player is an essential element required before a citing is upheld it is not 

necessary in refusing to uphold the citing to say anything about whether a red card 

would have been warranted. On one view it is unnecessary to say anything at all 

about the ‘red card test’, since, if no Foul Play was committed, then it, the 

interaction, if any, between the Victim Player and the Player, could never warrant 

a red card. In Appeal 1 the words used by the Committee are, per the quoted text 

in the next passage: “The player in the circumstances had not committed an act of 

foul play that warranted a red card.” Reading this sentence strictly it is implied that 

some act of Foul Play had been committed but that act was not one which 

warranted a red card. If there had been no Act of Foul Play committed by the 

Player, the Committee could have easily said so and nothing would have need be 

said about warranting a red card since no incident of Foul Play must mean that no 

red card would have been warranted. The problem with this rationalization of the 

language of the two previous sentences which concern the nature and extent of 

any contact between the Player and the Victim Player. These are: “The Committee 

having reviewed all the various clips provided and the slow motion video clip 

provided by the player along with the still photograph provided had a doubt as to 

whether there had been contact with the head of the player and consequently the 

whiplash was not as a result of a strike to the head. As there was a doubt the player 

was entitled to the benefit of the doubt.” The Committee start with an assertion 

that it had considered all available evidence and then say it “had a doubt as to 

whether there had been contact with the head of the player….”. In paragraph 17 

below the reference to “player” in this context is discussed. Assuming it was 
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intended to be a reference to the Victim Player the existence of this “doubt” could 

not properly be the basis for the next conclusion which is, “and consequently the 

whiplash was not as a result of a strike to the head.”  

25 It is impossible to say whether the reference to whiplash in that sentence is: (a) to 

the injury spoken to by the Victim Player and by the reporting nurse; or (b) the 

head movement seen in the video clips; but either way a doubt about something 

expressed in this way cannot be the basis for saying definitively that the doubted 

fact was not the cause of an undisputed event. The Victim Player’s head went back 

during the tackle, as can be unequivocally seen from the video, and the evidence 

of the Victim Player of being in pain and the noting of pain by the nurse, in the 

relevant area, went unchallenged. The reader is left in the position of being unable 

to say precisely what was intended by the words used in this crucial part of the 

Decision  and what standard of proof was being applied. Our impression from the 

way in which the Committee described the events was that the standard of proof 

adopted by the Committee involved the assessment of a level of doubt, however, 

we are unable to say whether that doubt was and/or is a reasonable doubt or not, 

and whether if some doubt existed about an element of the incident then that must 

result in the citing being dismissed. We are also unable to say whether any doubt 

which existed was with respect to whether there had been an Act of Foul Play by 

the Player or whether act or acts committed were of a level of seriousness which 

would not have warranted a red card. With this level of mis-description, uncertainty 

and error the Discipline Committee were clearly in error and its decision must be 

overturned.  The Decision must, by whatever means, make it clear that it was the 

standard of proof based on proof on the balance of probabilities that was utilised 

by the Committee in making its decisions: 

• on the balance of probabilities and having regard to the evidence 

presented or made available to the Committee, did the Player 

commit the Act of Foul Play alleged in the Citing Complaint;  

and 

• on the balance of probabilities and having regard to the evidence 

presented or made available to the Committee, would the Player’s 
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actions in committing the Act of Foul Play have warranted the issue 

to him of a red card.  

  It is only if the answers to both of those questions are ‘yes’ that the citing is upheld. 

26 The full factual circumstance in this particular matter are somewhat complex. Some 

of the relevant paragraphs of the Decision are: 

“The victim player was not sure what, if anything, connected with his jaw or 

neck but the Committee was in any event satisfied that this stiffness and 

soreness was a likely consequence of the whiplash he suffered as it was the 

consequences of being struck. 

The Committee formed the view that the direction of the victim player's head 

would have been different had there been impact to his head and that the 

likelihood of injury would have been higher had there been direct or significant 

contact with the victim player's head. 

The Committee were mindful of the need to protect the safety and welfare of 

players particularly in the head and neck area. The Committee having 

reviewed all the various clips provided and the slow motion video clip provided 

by the player along with the still photograph provided had a doubt as to 

whether there had been contact with the head of the player and consequently 

the whiplash was not as a result of a strike to the head. As there was a doubt 

the player was entitled to the benefit of the doubt. The player in the 

circumstances had not committed an act of foul play that warranted a red 

card.” 

27 There are a number of issues with the first of the paragraphs. It is incorrect to say, 

based on the written statement of the Victim Player, that he was not sure if he was 

struck on his jaw/chin by the Player. In fact, the victim Player is clear that he was 

struck in this way but does not know by what he was struck. In the immediately 

preceding paragraph the Committee reports the Victim Player as having reported 

an impact to his jaw having taken place the previous day. This is consistent with 

his written statement and with the written statement of the nurse. The Committee 

then goes on to express a medical opinion, apparently without any medical 
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evidence on the issue, about the likely cause of the Victim Player’s symptoms; as 

reported by the Victim Player to the nurse the following day. Each of the Victim 

Player and the nurse say the impact site of the blow is sore because of the force of 

the impact on what is an exposed impact site on the face of the Victim Player. For 

some unexplained reason the Committee speculates and then expresses a view 

that the stiffness and soreness spoken to was caused by a “whiplash” injury. Not 

only is that conclusion inconsistent with the evidence of the Victim Player and the 

nurse, there is no indication it was put to either the Victim Player or the nurse, 

orally or in writing by the Committee, there is no evidence on which the Committee 

could properly conclude that a “whiplash” movement had occurred. No medical 

witness with appropriate specialism on the types and causes of injuries which may 

arise form different types of head movement caused by different directions of 

impact or other types of force or any expert in biomechanics was called to explain 

the type of movement of the head of the Victim Player and the force that were 

placed on the head to cause the movement witnessed, whether that could be 

described as whiplash and/or whether the symptoms of pain etc. could have been 

the result of a ‘whiplash’ movement of his head.  

28 Lest there be any doubt about this the Appeal Committee is not suggesting that in 

every impact to the head case there needs to be likely an orthopaedic surgeon with 

a degree of specialism in neck injuries and there causes and/or a biomechanical 

engineer to explain the movement of parts of the body in the event of force being 

applied to another. Also, we are not criticising their use in cases of particular 

complexity. However, we concluded that this was a relatively straight forward case 

from a medical standpoint with ultimately only one central question, did the Player 

strike the jaw or surrounding are of the head of the Victim Player with sufficient 

force to cause, what is seen on the Video and resulting in the alleged relatively 

minor injuries to the Victim Player.  

29 The starting point of this inquiry should always be the words of Law 9.13 itself. 

Given this Appeal Tribunal’s disposal of the matter is to remit this citing complaint 

of new to a newly constituted Disciplinary Committee it would be inappropriate for 

us, in possession of only part of the evidence, and never having interviewed the 
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protagonists, to express our own view on what the video, written and other 

statements appear to us to disclose.  

30 The Discipline Committee’s position on foul play in this incident is made even more 

confusing by the next paragraph where the Committee speculates, with no medical 

or other evidence having been given to this effect, that if the Victim Player had 

been struck on the head differently, then the movement of his head would have 

been different with a higher likelihood of injury. We are not told in what way the 

direction would have been different or what injury may have been likely in such 

circumstances. These types of investigation must be carried out with scrupulous 

care and when set against already provided written statements their content is 

being questioned based, apparently, on putative contrary evidence from who 

knows what source.   It may be influenced in some way by what is recorded in the 

final sentence of the next paragraph, otherwise why record these speculations in 

the Decision?  

31 The Committee were in error in failing to explain: (a) why it decided that no Act of 

Foul Play had occurred; (b) why whatever had occurred, did not warrant a red card; 

the Committee did not need to reach a “red card” conclusion but having done so it 

was incumbent on the Committee to give reasons for the finding; (c) on what basis 

it concluded that the (backwards) movement of the Victim Player’s head had been 

“a whiplash” movement; (d) why and in what way the Victim Player’s head would 

have moved differently if he had been struck on his face/jaw from the front; and 

(e) why and on what basis there would have been a ‘higher likelihood’ of injury had 

his head moved in a different fashion. 

32 The Committee, in the final paragraph, goes on to record that it had a doubt “as to 

whether there had been contact with the head of the player” (Emphasis Added). 

There is no evidence recorded in which there is any suggestion of contact between 

the head of the Player and any part of the Victim Player. On the assumption that 

what was intended was a reference to the head of the Victim Player the 

Committee must then provide an explanation, i.e. evidence, as to why that doubt 

is said to exist in the minds of the members of the Committee and to explain the 

extent of the doubt which is said to exist.  It is not possible to identify from this 

decision whether this is a mere residual doubt existing because the members of 
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the Committee are, for example, dissatisfied with the evidential clarity of the video 

or whether it is a substantial doubt arising from concerns regarding the reliability 

and credibility of the evidence of the Victim Player  and/or of the nurse who 

examined him, spoke to him on the day after the Match, and who provided a written 

report. If this is the source of their dissatisfaction it is wholly unexplained and no 

reference is made to it in the Decision.  

33 The Disciplinary Committee should have directly addressed specific questions to 

the Victim Player, in the event that the reliability and credibility of the Victim Player 

was in doubt, as regards his evidence that he was struck in his jaw/chin, to explain 

why the Victim Player would choose to be untruthful with the nurse, claiming the 

pain was in his jaw when in fact any pain was in his neck or neck area as a 

consequence of the Committee’s finding of a ‘whiplash movement’ injuring the 

tissues in his neck. If there was this sort of substantial doubt in the minds of the 

members of the Committee it is inexplicable that one or more of their number did 

not put that doubt to the Victim Player so as to afford him the opportunity to 

respond to what is, in effect, a challenge to the reliability and credibility of his 

evidence. If, in fact, there had been no blow to the head of the Victim Player caused 

by the shoulder or some other part of the anatomy of the Player then the version 

of events advanced by the Victim Player to the Citing Commissioner, the nurse, in 

the written statement, and the Victim Player in oral evidence was a construct on 

which no substantial reliance could be based. If so, it may be thought surprising 

that the Victim Player would first create this false allegation and then maintain it 

when there is no advantage to him or to his club. Any conceivable suspension 

imposed on the Player will be long since served by the stage when their respective 

clubs will be required to play again in the Champions Cup competition. 

34 As already referenced above, part of the difficulty with this Decision is that on a 

number of occasions there are elements of the narrative by and/or reasoning of 

the Committee which appear in parts of the Short Form Judgement not intended 

for them to be included where they are placed. For example: 

• In the section headed “Summary of Essential Elements of Citing/Referee’s 

Report/Footage” there is a description of the evidence of the Victim Player as 

set out in a written statement given by him on 15 October 2015. 
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• In the section headed “Essential Elements of Other Evidence (e.g. medical 

reports)” there is variously a description of the way in which the Disciplinary 

Officer presented his case, a purported description of what may be seen on 

viewing the video evidence, submissions by the Disciplinary Officer on the citing 

complaint, on the evidence of the referee, on the actions of the Player during 

the incident and on the content of the statement of the Victim Player. There 

follows this section of text: 

“The initial point of contact was not above the shoulders but a 

secondary impact was above the shoulder. This was supported by the 

victim player's statement that there had been contact with him (sic) 

jaw and head. Whilst the victim player did not know what hit him in the 

face he did feel pain from the force of impact to his jaw and reported 

the following day that he had neck and jaw pain from the tackle 

sustained during the match although he did not seek treatment. The 

player by setting himself the way he did, ran the risk of coming into 

contact with the jaw and that this occurred with such force as to 

warrant a red card.” 

It is not possible to tell if all or part of this is: (a) part of the submissions made 

by the Disciplinary Officer; (b) the Committee’s narrative of the events as found 

by the Committee, based on parts of the written and/or oral evidence given to 

it; and/or (c) a mixture of the Victim Player’s oral evidence to the Committee 

and the Committee’s conclusions on that evidence. There are other possible 

combinations of what this section of the text is intended to be. Which it is and 

the Committee’s conclusion’s on it, are of crucial importance in the 

determination of the citing complaint since the single most important factual 

issue in this citing complaint, which is disputed, is whether, during the course 

of making the tackle, the Player’s right shoulder, or possibly some other part 

of the Player’s anatomy, came into contact with the jaw/face of the Victim 

Player. 

• There is a fundamental difference between the Player and the Victim Player on 

this issue, as disclosed in the written statement of the Victim Player and 

perhaps in his oral evidence (only “perhaps” because his oral evidence to the 
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Committee is not clearly recorded in the Decision) and the oral evidence of the 

Player. The Player says no part of his anatomy struck the Victim Player above 

the line of the Victim Player’s shoulders whilst the Victim Player says, in his 

written statement, to the effect that some part of the anatomy of the Player 

struck me on my face, not sure which part, but my face where it was struck 

was sore because of the force of the impact of whatever part of the Player 

struck me and it was still sore the next day when I reported it although I did 

not require treatment. The Victim Player might or might not be recorded as 

repeating to the same effect in his oral evidence at the bottom of page 2 of 7 

but because of the way in which the written decision is structured and 

expressed it is not possible to tell what the Victim Player’s oral evidence on this 

key issue in fact was. 

35 The Committee were, in this case, in effect, required to undertake the same exercise 

as in Tincu but with the advantage of much ‘better’ video against which to measure 

the reliability and credibility of the two players’ evidence. One generally expects to 

see, in a first instance review, a discreet review of any interactive video evidence 

between the two players involved.  

36 Where differences may be identified in the Committee’s individual personal analysis 

those are often in practice talked through by a committee and resolved or a difference 

may relate to an immaterial detail. In this case it cannot be identified from the 

Decision what findings the Committee made from its review of the video evidence 

alone. There is no indication that the Committee engaged in that essential review 

exercise. Without carefully setting out the oral and any written evidence of the 

respective players and then undertaking the exercise of determining, having regard 

to all of the available evidence, which version of the claimed facts is preferred, it is 

not possible for a Discipline Committee to reach a proper conclusion as to which 

version of events is to be preferred, whatever standard of proof the committee is 

required to adopt. 

37 On page 3 of the Decision in the section headed “Summary of Player’s Evidence” the 

text begins by discussing the “submissions” of both the Player’s representative and 

the Player. Why, whatever was said in submissions by Mr Jones, was considered 

relevant to include in this section is unclear, the same applies to the suggestion that 
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the Player made “submissions”. If one gives this a purposive construction the part 

which purports to be the Player’s submissions can be read as being a combination of 

the evidence of the Player and the Player’s explanation as to why what can be seen 

on the video may have happened. However, on the face of the words used in this part 

of the Decision it appears that the Committee may have confused submissions made 

on behalf of the Player with evidence before the Committee on which the Committee 

was required to reach a conclusion on reliability and credibility. 

38 What is also difficult to understand is why, in the same section, in both the second 

and fourth paragraphs, the Decision refers to the content of the video clips in a way 

which indicates that it is intended to be a narrative of their content, when the section 

is headed as being for the recording of the evidence of the Player. 

39 The Tribunal is not entitled to determine citing complaints on the basis of whether an 

unspecified level of doubt exists in the minds of its members as regards the part 

played in events by players. The correct approach by Committees is to accurately 

record and carefully assess all of the evidence provided and using their skill and 

experience to make a judgement as to whether it was more likely than not that a 

cited act of Foul Play had been committed by the Player and, if so, to make a 

judgement as to whether that act of Foul Play, established on the balance of 

probabilities, would have warranted a red card. Approaching the matter in that way 

does not remove all doubt where there is a conflict of evidence between players, 

however reliability and credibility requires to be assessed and findings in fact made 

by judicial bodies.  

39 Mr Jones attempted to persuade the Tribunal that the Victim Player’s written 

statement should not be understood as asserting his recollection of these events as 

set out in the preceding paragraph. The Tribunal carefully considered his submissions 

on this subject but was satisfied that its understanding of the meaning of the relevant 

part of the Victim Player’s written statement accorded with what is set out in the 

preceding paragraph as partially supported by the written note authored by a member 

of the medical staff of Glasgow Warriors reporting what was said and observed the 

next day.   



Page | - 20 -  

 

40 The difficulty is compounded by the complete absence of any analysis of the reliability 

and credibility of the evidence given by the Player and that given by the Victim Player, 

both in the Player’s oral and any written statement and , in the case of the Victim 

Player over the telephone. Where the evidence of the two persons directly involved 

in an incident of alleged Foul Play is contradictory it is essential that the Disciplinary 

Committee resolve that dichotomy either by preferring one version over the other or 

by asserting that both versions are equally believable or incredible/unreliable and 

turning to other evidence to identify what there is available to support each version. 

It is not as if, in this case, the Committee did not have other evidence on which to 

rely. There is a number of ‘fairly good’ video clips of the incident and the medical 

evidence supporting the Victim Player’s evidence of the continuing pain from the 

contact with his face as also experienced on the next day might be regarded as 

significant. 

41 The extent and quality of the video evidence in this matter is much ‘better’ than that 

with which a Disciplinary Committee had to work in Tincu. In Tincu the video evidence 

was of marginal significance since no part of the alleged Foul Play incident could be 

seen from the video. The relevance of the video was that what could be seen to have 

occurred, the “res gestae” or surrounding context’ was consistent with what the Victim 

Player said occurred before and after the incident and the Committee had to, in effect, 

make a choice between the reliability and credibility of the evidence of Mr Tincu and 

that of the Victim Player. That Disciplinary Committee carefully analysed all of the 

available evidence and for reasons expressed in some detail preferred that of the 

Victim Player to that of Mr Tincu.  

42 Whilst the Appeal Committee decision in Tincu is often relied on and referred to as 

setting out the correct approach of appellate tribunals in considering the decisions of 

first instance decisions where there is a conflict in the evidence of the players and 

any others present at the incident it is at least as instructive to read and consider the 

first instance decision where his Honour Judge Blackett describes in some detail, how 

in the context of a balance of probabilities burden of proof, where the video evidence 

is not clear, the decision maker should go about inquiring into the facts of a rugby 

incident and making decisions about whether an Act of Foul Play has been committed. 
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43 It is against that background that the Appeal Committee’s decision in Tincu should be 

understood and some of the errors in the Disciplinary Committee’s Decision in the 

present case explained. Where the Tincu appeal decision talks about according first 

instance Committees a margin of appreciation this is in reference to findings on 

evidence where the first instance Committee has the advantage of seeing, in some 

cases, and hearing the evidence first hand. The Appeal Committee does not have such 

advantages and should be slow to come to a decision on appeal which is contrary to 

the findings of the Disciplinary Committee. The same applies to decisions taken on a 

discretionary basis e.g. whether to allow an adjournment or to order the production 

of evidence.  

44 These are only examples of where, ordinarily, the Disciplinary Committee’s decisions 

fall to be accorded a ‘margin of appreciation’. However, where, as here, the  

Disciplinary Committee has failed to make the requisite findings of reliability and 

credibility of evidence, has failed to clearly state which versions of the evidence on 

the crucial matters it prefers, has failed to explain the approach that it has taken to 

the crucial evidence, e.g. the direction and circumstances of travel of the Victim 

Player’s head, and has failed to record parts of the evidence which should be 

important to a decision maker, these are only examples, more detail above, the 

Appeal Committee have found numerous errors in the approach of the Disciplinary 

Committee and the Decision should be overturned.  

45 In this case it might have been possible for the Appeal Committee to have gone on 

to determine the citing complaint itself based on the evidence available but 

unfortunately we were not provided with a clear statement of the Victim Player’s oral 

evidence or have the opportunity of hearing the evidence of the Player. In addition, 

if we were to determine the merits of the case the Player may not have the 

opportunity of an appeal to the Appeal Committee of the decisions of an Appeal 

Committee. In these circumstances the only fair disposal is to remit the citing 

complaint back for a hearing of new by a differently constituted Disciplinary 

Committee.  

46 The First instance decisions in Tincu, Bergamasco and Attoub formed the basis for a 

number of later citings in contact with the eye/eye area cases where clear video 

evidence was not available. Many later cases would not have been prosecuted or at 
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least prosecutions would have failed were it not for the first instance decision makers 

in these cases who were prepared to stick by their principles and cite incidents where 

there was not excellent video evidence but where other evidence which they collected 

in a painstaking way place the citing on the upholding side of the balance of 

probabilities. 

  Disposal 

47 Having regard to all of the matters considered by us in relation to this citing complaint 

referred to above, the Appeal Committee is satisfied that the Disciplinary Committee 

fell into error in a number of respects, as described above, in reaching its decision to 

dismiss the citing complaint, that the Decision to dismiss the complaint is unsafe and 

should be quashed/overturned, the citing complaint reinstated, and the complaint 

remitted for hearing of new by a differently constituted Disciplinary Committee.   

 

Rod McKenzie (Chairman - SRU) 

Philippe Cavalieros (FRA) 

Simon Thomas (WRU) 

Together comprising the Appeal Committee 

2 November 2018  


