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Appeal 2 

 

Before: 

Rod McKenzie (Chairman - SRU) 

Philippe Cavalieros (FRA) 

Simon Thomas (WRU) 

 

IN THE MATTER OF AN APPEAL, BROUGHT UNDER THE DISCIPLINARY RULES OF 

EUROPEAN PROFESSIONAL CLUB RUGBY 2018/2019, 

 

Against the Decision of a Disciplinary Committee in respect of a Citing in a Match 

played in the EPCR Champions Cup 2018/2019 

 

The Parties to the Appeal are: 

 

Mr ALEXANDER LOZOWSKI 

(“Player” and “Appellant”) 

 

- and - 

 

EUROPEAN PROFESSIONAL CLUB RUGBY (EPCR), an Association formed under 

the Law of Switzerland, à Neuchâtel, Switzerland, CHE-303.731.685/03600059, 

(FOSCdu 10.01.2017, p.0/3274077) (“EPCR” and “Respondent”) 

 

 

DECISION OF APPEAL COMMITTEE (“the Tribunal”) 

 

 

Introduction 

1 This is the unanimous written decision of an Appeal Committee (the “Tribunal”), 

the members of which, were appointed by the Chairman of the Disciplinary Panel 

of EPCR, District Judge Michael Hamlin Esq. The Tribunal was convened pursuant 

to Disciplinary Rule (“DR”) 8.3.1 of the Disciplinary Rules of the EPCR Champions 
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Cup 2018/2019 (“the Rules”) to determine an appeal brought by the Player 

against a decision of a Disciplinary Committee (the “Committee”) dated 17 

October 2018 (the “Decision”).17 

Two Citing Complaints and Two Appeals  

2 The Committee, on the hearing date, considered two matters, the first a citing 

complaint concerning the Player’s actions in the 33rd minute of a pool match 

(“Incident 1”) in the Champions Cup Competition 2018/2019 (the 

“Competition”) on 14 October 2018 at Scotstoun Stadium in Glasgow, between 

Glasgow Warriors (“G”) and Saracens (“S”) (the “Match”). In that citing complaint 

the Player (S13) was alleged to have tackled Mr Ruaridh Jackson (G15) 

dangerously and in breach of Law 9.13. That citing complaint went on to assert 

that a red card would have been warranted for the alleged act of Foul Play, in terms 

of DR7.4.1 and DR7.8.11. 

3 There were two separate citing complaints relating to the same Player in relation 

to events at approximately the 15th and the 33rd minutes of the Match. These are 

respectively referred to as Incident 2 and Incident 1. The G players involved in the 

two incidents were, for the most part, different and there was no evidence that the 

two incidents were in any way related, other than it is the Player who was cited for 

alleged Foul Play in the case of each incident; which, it is alleged, would have 

warranted a red card in respect of each of Incidents 1 & 2 in the same Match.  

4 In respect of Incident 1, the citing complaint was not upheld by the Committee and 

the complaint was dismissed.18 The dismissal of that citing complaint (“Citing 

Complaint 1”) was appealed by the EPCR Disciplinary Officer on behalf of EPCR 

(“Appeal 1”) and was notified for hearing by the current Appeal Committee, by 

notice in terms of DR8.4.2.  

5 The upholding, and its determination, by the Committee, of the citing complaint, 

(herein referred to as (“Citing Complaint 2”), relating to the incident at 

                                                 
17 https://d2cx26qpfwuhvu.cloudfront.net/epcr/wp-content/uploads/2018/09/01163551/Written-Decision-re-Alex-
Lozowski-1.pdf 
18 https://d2cx26qpfwuhvu.cloudfront.net/epcr/wp-content/uploads/2018/09/01163742/Written-Decision-re-Alex-
Lozowski-2.pdf 

https://d2cx26qpfwuhvu.cloudfront.net/epcr/wp-content/uploads/2018/09/01163551/Written-Decision-re-Alex-Lozowski-1.pdf
https://d2cx26qpfwuhvu.cloudfront.net/epcr/wp-content/uploads/2018/09/01163551/Written-Decision-re-Alex-Lozowski-1.pdf
https://d2cx26qpfwuhvu.cloudfront.net/epcr/wp-content/uploads/2018/09/01163742/Written-Decision-re-Alex-Lozowski-2.pdf
https://d2cx26qpfwuhvu.cloudfront.net/epcr/wp-content/uploads/2018/09/01163742/Written-Decision-re-Alex-Lozowski-2.pdf
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approximately 15 minutes of the Match (“Incident 2”), including the imposition of 

a Two-Match suspension, as a sanction, by the Committee was appealed by the 

Player. It is the Committee’s decisions, in relation to Incident 2, with which this 

written Appeal decision is concerned (this appeal is referred to as “Appeal 2”). 

6 Both appeals were set down for hearing on 26 October 2018. Appeal 1, in relation 

to Incident 1, was heard first and the appeal was fully determined before there was 

any consideration of the grounds of appeal in Appeal 2.  

7 A full written decision in respect of Appeal 1 was issued on 2 November 201819, 

however, the decision in Appeal 1 was notified orally at the conclusion of the 

hearing on Appeal 1. Parties were advised that Appeal 1 was allowed, the decision 

of the original Committee dismissing Citing Complaint was overturned, and the 

case remitted for re-consideration of new by a reconstituted committee. The 

written decision of that reconstituted committee, to which Citing Complaint 1, in 

relation to Incident 1, was remitted, is dated 2 November 2018, following a 

disciplinary hearing on 31 October 2018. The reconstituted committee upheld the 

remitted Citing Complaint 1 in respect of Incident 1 and imposed a mid-range 

suspension of 4 weeks. That committee’s decision was published on 2 November 

and is available on the EPCR website20. There was no appeal from the decision of 

the reconstituted committee to which re-consideration of Citing Complaint 1 was 

remitted.  

8 Following the oral announcement of the decision of this Tribunal in Appeal 1 on 26 

October 2018 we proceeded, on the same day, to hear and determine Appeal 2. 

Appeal 2 was allowed for the reasons set out below, the decision of the Committee 

dated 17 October 2018 in Incident 2 was overturned, the sanction of a two-week 

period of suspension was recalled and Citing Complaint 2 in respect of Incident 2 

was dismissed; no remit was required for re-consideration of Citing Complaint 2; 

therefore, no further procedure was instructed by this Appeal Committee in relation 

to Appeal 2. 

                                                 
19 https://d2cx26qpfwuhvu.cloudfront.net/epcr/wp-content/uploads/2018/09/21102239/Final-Appeal-Decision-
Lozowski-Appeal-1.pdf 
20        https://d2cx26qpfwuhvu.cloudfront.net/epcr/wp-content/uploads/2018/09/21102523/Alex-Lozowski-1.pdf 

https://d2cx26qpfwuhvu.cloudfront.net/epcr/wp-content/uploads/2018/09/21102239/Final-Appeal-Decision-Lozowski-Appeal-1.pdf
https://d2cx26qpfwuhvu.cloudfront.net/epcr/wp-content/uploads/2018/09/21102239/Final-Appeal-Decision-Lozowski-Appeal-1.pdf
https://d2cx26qpfwuhvu.cloudfront.net/epcr/wp-content/uploads/2018/09/21102523/Alex-Lozowski-1.pdf
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9 When this written decision is published there will therefore be a total of 5 written 

decisions on the EPCR website in relation to the 2 citing complaints relating to the 

Player and arising from events during the Match. 

Relevant Issues from Appeal 1 

10 Parts of the Tribunal written decision in Appeal 14 are relevant to procedures 

adopted in Appeal 2: 

Para. 5  Nature of appeal hearing whether de novo or otherwise. 

Para. 6  Detailed disposals of Appeal 1. 

Para. 7  Hearing arrangements for Appeals 1 & 2. 

Para.  8, 9 & 10 Order for hearing and determination of Appeals. 

Para.  11  Procedure and parties present at first instance. 

Paras. 12 & 13 Concurrent and Consecutive Suspensions. 

Para. 14.  Composition of Appeal Tribunal. 

Para. 15 Automatic Re-Imposition of Interim Suspension on disposal of 

Appeal. 

Reference is made to the written decision in Appeal 1 for an explanation of how 

each of these issues were disposed of by the Appeal Tribunal in relation to Appeal 

1. 

Appeal 2 (this appeal), Committee Decision and Summary of Disposal 

11 This written decision of the Appeal Tribunal comprises findings of the Appeal 

Tribunal based on its consideration of the Committee’s Decision in relation to 

Incident 2, the written and oral submissions of representatives of parties, the video 

and written evidence which was before the Appeal Tribunal, written evidence 

includes witness statements and documents exhibited. There is no recording, 
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written nor tape/digital record, of the oral evidence given before the Committee in 

relation to Incident 2. Generally, an Appeal Tribunal would look to the written 

decision of the first instance decision maker for a clear and unambiguous narrative 

of the oral evidence given before the first instance decision maker or at least clear 

and unambiguous findings in fact setting out what evidence given at first instance 

was accepted, which was rejected and, in each case, why. In this Appeal 2, the 

written decision of the Committee as regards Citing Complaint 2 and Incident 2 

does not contain a clear and reliable narrative of what was said in oral evidence 

nor a clear statement by the Committee of which parts of the written and oral 

evidence of those involved in the incident under consideration were found to be 

credible and reliable, those which were not and, in both cases, why. Nor does the 

written decision in relation to Incident 2 explain in a way which is fully 

comprehensible to an informed observer including the members of this Appeal 

Tribunal, what conclusions were drawn by the Committee from its review of the 

video evidence. All of the available material has been carefully considered by the 

Appeal Tribunal but only that evidence and those submissions which are relevant 

to the matters determined by this Appeal Tribunal are set out below and/or are 

explicitly mentioned. 

12 Neither party proposed that it would be appropriate for the Tribunal to hold a de 

novo hearing in terms of DR8.4.8 with respect to Appeal 2 and we did not do so.  

13 Following an adjournment, the Tribunal unanimously determined and announced 

to Parties, at the end of the hearing of Appeal 2, that the Decision of the 

Committee, in Incident 2, was, in terms of DR 8.4.8(a) & (b), in error and was 

overturned, that Citing Complaint 2 was dismissed. Further the Tribunal 

unanimously determined, in terms of DR 8.4.19(b), and announced to Parties, that 

it set aside the Committee Decision in respect of Incident 2, dismissed Citing 

Complaint 2, recalled the 2-week period of suspension and made no further order. 

No award of costs was sought by either party and none was made. 

The Appeal 2 Hearing     

14 The hearing in each of the two appeals, one of which was the present appeal, 

Appeal 2, commenced at 1315 on 26 October 2018 at the Sofitel, Heathrow Airport, 
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London. Present at the hearings were, the members of the Tribunal, the solicitor 

representing the Appellant in Appeal 2 and Respondent in Appeal 1, Mr Max Duthie 

of Bird and Bird, accompanied by the EPCR Disciplinary Officer, Mr Liam McTiernan, 

Representing the Player and Respondent in Appeal 1 and Player and Appellant in 

Appeal 2 was Mr Sam Jones of Counsel; also present were the Player, Mr Mark 

McCall (Director of Rugby, Saracens) and Mr Warwick Lang (Rugby Manager, 

Saracens). The members of the Appeal Committee had a brief discussion on the 

preliminary issues which required to be considered and determined during the 

period just prior to the commencement of the hearing. 

15 The hearings commenced by the Chairman of the Tribunal taking steps to affect 

the introduction of all persons present, explaining his understanding of the 

processes to date in the two Appeals before the Tribunal and outlining options as 

to how matters might be addressed in terms of procedure during the Appeal 

hearings. It was made clear that no decisions had so far been made in this regard 

and that the Tribunal was open to submissions from parties on any procedural 

issues before the substantive consideration of each of the Appeals was undertaken. 

Preliminary Issues 

16 The two appeals were scheduled to be heard at the same time and on the same 

date concerning two entirely separate incidents alleged to have occurred during 

the same Match, each of which had been the subject of a separate citing complaint 

directed against the same Player but with two different alleged victim players; in 

which allegations by citing complaint of two different forms of alleged Foul Play and 

contraventions of two separate Laws, had been laid. In the present case, Citing 

Complaint 2, the citing had been upheld by the Committee and the sanction of a 

period of suspension of two weeks, for contravention of Law 9.20, had been 

imposed, and, in the other matter, considered and determined by the same 

Committee at a single hearing on the same day, Citing Complaint 1 had been 

dismissed  

17 The first issue for determination was which of the appeals should be considered 

and determined first by the Appeal Committee; it being made clear by the 

Chairman of the Appeal Tribunal (“Chairman”) that whatever the order determined 
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upon, the Appeal first considered would be wholly and completely determined on 

all relevant issues before the Tribunal would consider and determine any 

substantive matter in the other appeal. The Chairman explained that he was 

anxious to ensure that there could be no scope for any confusion on the part of the 

Appeal Committee regarding the incidents and players engaged in each of the 

Incidents. It was apparent that, particularly from the written decision in Citing 

Complaint 2, that there had been some form of confusion as regards the identity 

of the players involved in each team with regard to Incident 2. In particular, whilst 

Mr Jackson was the G player principally involved in Incident 1, he had not or at 

least had been only very peripherally involved in Incident 2; yet his name is 

repeatedly mentioned in the description and analysis of events in Incident 2. It 

could not be identified from the written decision in relation to Incident 2 whether 

this demonstrated a fundamental misunderstanding of the identity of those players 

involved and/or the actions and responsibilities of each of the relevant players 

during Incident 2 (and perhaps also Incident 1) or whether there were simply 

inadvertent repetitions of the same or at least linked typographical mistakes.  Given 

the number of mis-references, particularly, but not exclusively, to Mr Jackson, in 

the Committee’s written decision in Citing Complaint 2, it appeared, at least on its 

face, that it was doubtful that it arose from the same typographical mistake which 

had been repeated.  

18 The Chairman had previously given notice that he was minded that the Tribunal 

first hear argument in, consider and determine Appeal 2, primarily because a period 

of suspension had been imposed pursuant to Citing Complaint 2 and that unless it 

was dealt with on an expedited basis there was a risk that the Player might serve 

the whole of the imposed suspension taking into account served interim suspension 

pending the Committee hearing, before the appeal was concluded, with the 

consequence that DR 8.2.4(b) may become engaged. The two other members of 

the  Appeal Committee considered that it would be preferable to deal with Appeal 

1 first, because, if it was first dealt with and fully disposed of, hypothetically with 

a substituted upholding of the citing, then any period of suspension was likely to 

be longer than 2 weeks since any sanction would likely be mid-range at least, given 

that Citing Complaint 1 alleged a blow to the head of the Victim Player. It was 

suggested that if the disposal by the Tribunal of Appeal 2 involved a remit back for 
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a hearing of new by a second Disciplinary Committee that any provisional 

suspension provided in DR7.5.2 would be automatically re-imposed, pending the 

re-determination of Citing Complaint 2 by the second Disciplinary Committee. Mr 

Jones for the Player favoured dealing with Appeal 1 first, although he did not 

concede that if Appeal 1 was allowed and the second substantive decision on Citing 

Complaint 1 went against the Player that at least a mid-range sanction was 

inevitable. Mr Duthie, for EPCR, was neutral on the issue of which appeal should 

be considered and determined first. All agreed that whichever of the appeals was 

considered first it should be heard entirely separately from the other and fully 

determined before there was any consideration of the other appeal. 

19 It is not made clear in the Committee Written Decisions how the oral evidence in 

the two citing complaints was taken, processed and inconsistencies, if any, 

resolved. Except where two or more incidents involving alleged Foul Play, arise out 

of the same facts and circumstances so that it would be impracticable to separate 

the acts and any consequences in one matter from the other, different facts and 

instances of alleged Foul Play arising in the same match even when involving the 

same player(s) should be dealt with entirely separately and, unless there is reason 

not to, ordinarily, serially.  

20 There appeared to be nothing in the disclosed circumstances of these two Incidents 

that would have been a reason for the Committee to hear the evidence, receive 

and consider submissions on the merits and determine the two Citing Complaints 

1 & 2, on a conjoined basis. If both citing complaints had been upheld at first 

instance, which was not the case, then there may have been merit in then holding 

a single hearing on sanction, given the possibility of an issue around concurrent 

and consecutive suspensions, but, as matters transpired, that did not arise since 

one of the citing complaints, Citing Complaint 1, was dismissed and accordingly no 

issue of sanction arose in relation to that citing complaint. 

21 There may be particular circumstances in which a Disciplinary Committee may 

consider that sanctioning outcomes in one case may depend on sanctioning 

consequences in another and, if such circumstances arise, it may be considered 

appropriate to determine all sanctioning consequences, even if arising from 2 or 

more unconnected incidents, at the same time. However, if this happens the 
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Disciplinary Committee(s) should seek the views of parties before so proceeding, 

record those views and the Committee(s’) reasoning for proceeding in the way it 

determines must be fully articulated in its written Decision(s) or, if considered more 

appropriate, in a separate written note which is circulated to all involved and 

published along with any written decision(s).  

22 In this case, the mode of procedure utilised at first instance is not described in the 

written decisions but if it is the case that the evidence, at first instance, in relation 

to Incident 1, was taken together, even in part, with that in relation to Incident 2, 

then the Committee were in error in so doing. DR 9.3 is clear that such a form of 

‘conjoined hearing’ of evidence and the receipt of conjoined submissions is only 

permitted: “…. where the proceedings arise out of the same incident or set of facts, 

or where there is a clear factual link between the separate incidents.” None of such 

circumstances arise or are even suggested, other than as apparent, although 

incorrect assertions regarding the involvement of Mr Jackson and others in Incident 

2, in relation to Incidents 1 & 2. If, in fact, the Committee was under the false 

belief that Mr Jackson was materially involved in Incident 2, which is repeatedly 

and wrongly asserted in the Written Decision in relation to Incident 2 then the 

Committee were clearly in error and its Decision must be overturned.   

23 Each of the Citing Complaints 1 & 2 should have had separate and independent 

hearings, as a minimum for the whole reception of evidence from the persons 

involved, whether video, oral, written statements and/or materials or otherwise, 

for the making and consideration of submissions and for determination of the 

outcome of each of the Citing Complaints 1 & 2 on the merits. The absence of any 

clear description as to how the procedure in handling the evidence and then 

submissions in relation to Incident 1 was dealt with and the same in respect of 

Incident 2, along with other factors, such as the repeated clearly incorrect 

reference to players by names which are incorrect and numerous proofing issues, 

were all errors by the Disciplinary Committee and has caused difficulties in 

completing the written Appeal Decisions. However, if the evidence taking and/or 

submissions and/or consideration of the determinations by the Committee in both 

citing complaints and/or the methodology employed in the composition of the 

written decisions were, in fact, dealt with together by the Committee then these 
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were an error or errors by the Committee in how it proceeded. Appeal 2 has, 

fortunately, not had to be determined solely on the basis of such errors in 

procedure and/or adequacy of the written decision since there are more 

fundamental errors which are discussed below. 

24 There followed a discussion with Parties on whether, if, hypothetically, there were 

suspensions imposed, as a consequence of both citing complaints and/or both of 

the Appeals, such suspensions should be served concurrently or consecutively. The 

Chairman provisionally tended towards imposing any respective sanctions, which 

the Appeal Committee might need to impose, concurrently so that they would be 

served at the same time, he based this on his understanding of criminal law 

sentencing practice in Scotland and in England. It was noted that the Participation 

Agreement (“PA”) provided that Swiss Law should apply to the PA and to any 

disputes arising out of it; the DR are a schedule to the PA and are subject to the 

wider terms of the PA. However, the Match was played in Scotland and this hearing 

and that of the Committee both took/are taking place in England. However, no 

submissions were made as to the appropriate approach if the matter was governed 

by Swiss Law or any differences in practice in this matter as between Scotland, 

England and Switzerland. Mr Jones agreed with the Chairman’s provisional 

approach on the basis of his understanding of the relevant Law of England and 

criminal sentencing practice therein. Mr Duthie firmly favoured the consecutive 

serving of any hypothetical suspensions based, in part, on the effectiveness of 

sanctioning principle. There is already some provision made in the DR to help 

resolve this issue. The provision is DR 7.8.42 which allows either consecutive or 

concurrent sentences, depending on whether the overall offending is proportional 

to the sanctioning imposed in all of the circumstances. The intended meaning of 

this provision is not wholly clear and, in any event, the provision, as, drafted, 

applies only to single cases. Ultimately, it was not necessary to address this 

hypothetical issue in the proceedings of the two appeals and the issue is moot so 

far as these cases are concerned having regard to the ultimate disposal in this 

Appeal 2 (i.e. dismissal of Citing Complaint 2 and no sanction) and in Appeal 1, 

remission to a differently constituted Disciplinary Committee, upholding of Citing 

Complaint 1 and four weeks suspension (not appealed).  
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25 The majority view of the Tribunal was that Appeal 1 be dealt with first; however, 

given the ultimate disposal of each of the appeals the order of their respective 

consideration and disposals proved to have been of no significance. 

26 The parties confirmed that neither had any objection to the composition of the 

Tribunal nor that the same Tribunal would deal with both appeals on separate, 

consecutive bases.  

27 There was also an application pending in terms of DR 8.4.11 for the allowance of 

the introduction of ‘new’ evidence in Appeal 2. This related to material which, it 

was submitted, could not have been made available on reasonable enquiry by the 

time of the hearing in relation to Citing Complaint 2 before the Committee. This 

was because, it was argued on behalf of the Player, given the nature of the evidence 

and the other commitments of team support staff, there was insufficient time for 

it to be compiled. There was a fair amount of written and oral submissions 

regarding whether to allow the introduction of this ‘new’ evidence and ultimately 

the Tribunal agreed that it should be allowed. Normally extended reasons would be 

provided in relation to this debated issue but, as matters transpired, the ‘new’ 

evidence did not figure in why Appeal 2 was allowed and Citing Complaint 2 

dismissed. 

28 There was also some discussion regarding whether the interim suspension of a 

cited player, provided in terms of DR7.5.2, would be automatically re-imposed as 

regards the Player if the appeal in Appeal 2 was allowed but Citing Complaint 2 was 

not fully determined on the day of the appeal hearing, e.g. if Citing Complaint 2 

was remitted of new to a differently constituted Disciplinary Committee, as was the 

disposal in relation to Appeal 1. The doubt turned on the use of the definite article 

in the last sentence of DR7.5.2 and whether a second Disciplinary Committee 

dealing with a remitted citing complaint following a remit from an Appeal 

Committee, should be regarded as “the Disciplinary Committee” (emphasis added) 

for the purposes of DR7.5.2. The construction of the provision is not assisted by 

the terms of the equivalent provision in World Rugby Regulations which uses the 

indefinite article5 whereas EPCR DR7.5.2 uses the definite article. In any event, it 

                                                 
5 World Rugby Regulation 17.24.1 
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was pointed out by the Chairman that, if there was disagreement on the position, 

depending on the outcome of the appeal in Appeal 2, as between EPCR and the 

Player, the disagreement could be resolved by an application in terms of DR9.10, 

provided the Disciplinary Officer considered that there was a matter which it was 

“appropriate” to resolve. As matters transpired the issue remains moot as Citing 

Complaint 2 was fully disposed of by dismissal at the conclusion of Appeal 2 without 

this issue having to be engaged in by the Appeal Tribunal. 

The Grounds of Appeal 

29 As set out in the Notice of Appeal, the Grounds of Appeal advanced by the Player 

in Appeal 2 in relation to the arguments considered by the Tribunal were:          

”2  Firstly, it is submitted that the original Judicial Committee’s decision to uphold the citing 
complaint in respect of the alleged 9.20 offence was in error such that it should be 
overturned (Pursuant to clause 8.4.8) …………. 

Grounds of Appeal 

 
16. The written decision of the Judicial Committee was received by the Appellant on 18th 

October at 1.56pm. There are both descriptive and factual errors contained within that 
written decision (some are superficial – the opposition player is named incorrectly at 
various stages throughout the decision and the name of the opposition player who was the 
subject of the second citing complaint, and who played no part in the first, is used in error 
in places, but some are of substance, and significantly so – whole parts of the Appellant’s 
evidence have been inaccurately recorded or it would appear, misunderstood). These 
errors have resulted in the Judicial Committee reaching a decision in error. 

 
17. In summary, the Appellant was cited for an alleged offence under law 9.20 for ‘dangerous 

play in a truck or maul’. The citing complaint alleged that the Appellant ‘entered the ruck 
approximately two meters in front of the ball at speed and as he did so he deliberately 
launched himself horizontally, feet off the ground in the direction of [Mr Brown]. His right 
shoulder impacted with much force on [Mr Brown’s] lower front thigh of his right leg’. The 
complaint concluded ‘I believe [his] actions, in diving, horizontally, at speed and with such 
force posed a significant risk of serious injury… and constitutes dangerous play… meriting 
a red card’. 

 
18. The citing was contested by the Appellant. In summary his case was the following: 

 
i. That on his approach to the breakdown his target to ‘clear out’ was Glasgow 7 (the 

tackling player and the player he thought would contest for the ball); 
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ii. That he decelerated his approach to the breakdown, but that a sudden movement 
by his target player (‘dummy’ as he described it) meant that he did not reach his 
intended target; 

iii. That on his approach to the ruck his team mate (Saracens 14, Mr Strettle) fell in front 
of him, contacting his right knee; 

iv. That contact caused him to come off his feet; 
v. His subsequent contact with Glasgow 2 (Mr Brown) was inadvertent and was with 

his back (connecting with Mr Brown’s leg). 
vi. Far from deliberately launching himself, horizontally, feet off the ground, the players 

case was that he has been knocked off his feet accidentally by his own player. 
 

19. In their written decision, the Judicial Committee have made the following errors (of 
substance): 

 
i. (Under the heading ‘Essential Elements of Other Evidence’ – bottom of page 2) – that 

Mr Brown tackled Saracens 12 [he did not, in fact, tackle Saracens 12]; 
ii. That ‘the player ran at speed… beyond the ball at pace and appeared to dive off his 

feet beyond the ruck’ [he did not dive off his feet, but was knocked off his feet by his 
own teammate]; 

iii. ‘Mr Brown was not part of the ruck although he had been involved in the tackle that 
created the ruck’ [Mr Brown had not been involved in the tackle which had created 
the ruck]; 

iv. (Under Summary of Player’s Evidence – top of page 3) – that ‘the player stated that 
he identified Mr Brown who had tackled his player, as the player who he needed to 
clean out of the ruck’ [the player stated that he had identified Glasgow 7 as the 
player who he need [sic] to clean out of the ruck]; 

v. ‘He said that he expected Mr Brown to compete for the ball and he was the target 
[the player stated that it was Glasgow 7 he expected would compete for the ball and 
he was the target]; 

vi. ‘He said he had eyes only on Mr Jackson [sic] and that as he approached the ruck Mr 
Brown was in a position to compete for the ball’ [Mr Brown was not in a position to 
compete for the ball, Glasgow 7 was the player competing for the ball – Mr Jackson 
was the subject of the second citing complaint and not involved at all in the first]; 

vii. ‘The player said he was getting ready to clean out the player and then slowed down 
expecting him to stay in the position competing for the ball. He suddenly found that 
Mr Brown had backed away’ [it was Glasgow 7 that backed away not Mr Brown]; 

viii. ‘As the player continued forward, he was tripped by his own player who had fallen 
over Glasgow number 2’ [Glasgow number 2 was Mr Brown, his own teammate had 
not fallen over Mr Brown, but another player on the ground at the breakdown]; 

ix. Reference is made to the player indicating he made contact with his back with the 
leg of Mr Jackson (in error) having been knocked off his feet by his own player; 

 
20. It follows that the Judicial Committee’s consideration of the Appellant’s actions was based 

on an erroneous understanding of both the evidence and his (the player’s) evidence. As a 
consequence, they fell into error.  

 



Page | - 14 -  

 

21. Under the heading ‘Findings of Fact’ the Committee made the following findings: 
 

i. That the player entered the ruck at such pace that if anything did go wrong, he was 
exposed to losing control and causing injury to other players; 

ii. That if the player’s team mate did come into contact with the player it was only 
minimal and at that stage the player was already heading off his feet; 

iii. That the player had lost control as a result of being ‘dummied’ by Brown… and that 
that loss of control had been compounded by Saracens 14 but not caused by it; 

iv. That as a consequence of the lack of care in his approach the player had left himself 
in a position that it was very difficult to stop; 

v. That notwithstanding the possible intervention of Saracens 14 the player was 
destined to collide with Mr Brown in any event. 

 

22. It is submitted on behalf of the Appellant that these findings of fact were in error. They 
were based on an incorrect analysis of the factual circumstances surrounding the 
Appellant’s approach to the ruck; in error they conclude that the player entered the ruck 
at such pace that he was exposed to losing control, when in fact he was in control; that the 
contact between the player and his team mate was minimal and that the player was 
already heading off his feet (there was no evidence to support such a contention before 
the Committee); the player did not assert that he had lost control of his actions as a result 
of being dummied, but rather had lost control as a result of his having come into contact 
with his team mate and that it was that contact that caused him to come off his feet.” 

 
30 There were further arguments advanced by the Appellant but in light of the 

determination of the Appeal Tribunal on the substantive issues addressed in this 

written decision there is no need to consider issues related to procedure and the 

sanction imposed by the Committee. 

31 In relation to the grounds of appeal the Tribunal concluded that in general terms 

the Appellant was correct to criticise both the form and content of the written 

decision of the Committee and that the points made at paragraphs 19(i) to 19(ix) 

were generally well founded. It is difficult to identify if any single one of these 

apparent errors is of sufficient seriousness and its effects of sufficient materiality 

to lead to a finding by the Tribunal in terms of DR 8.4.8(b); i.e. that the decision 

of the Committee should be overturned. However, the cumulative effects of these 

and other errors is such that it is no possible for this Tribunal to be comfortable 

that the Committee had a sufficient grasp of what it was that the Player had done 

and which, on the balance of probabilities, the evidential burden being on the 

Disciplinary Officer in the case of a citing, constituted a transgression of the Foul 

Play Laws sufficient to have warranted a red card. 
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 Burden of Proof and Approach to a Citing Complaint 

 32 In citing cases the burden of proof to be applied by a Disciplinary Committee in 

determining whether to find a citing complaint established, is set out in the 

approach provided for in DR7.8.11. This provision goes beyond a mere statement 

as to the standard of proof to be applied; it also sets out how a Disciplinary 

Committee must approach the various elements of the events which require to be 

established before a citing complaint can be upheld and a player sanctioned.  

33 DR7.8.11 provides: 

“In a citing case, the burden shall be on the Disciplinary Officer to prove, on 

the balance of probabilities, that the Player cited committed the act(s) of 

Foul Play specified in the complaint (unless the Player accepts that he did 

so). If the Disciplinary Officer meets this burden, and the Disciplinary 

Committee finds (or the Player accepts) that the offence committed would 

have warranted a red card, the citing complaint shall be upheld. If, however 

(a) the Disciplinary Officer is not able to prove (and the Player does not 

accept) that the Player committed the act(s) of Foul Play, or (b) the 

Disciplinary Officer is able to prove that the Player committed that act(s) of 

Foul Play (or the Player accepts that) but the Player does not accept that 

the offence would have warranted a red card and the Disciplinary Committee 

does not find that the offence would have warranted a red card, the citing 

complaint shall not be upheld, and the proceedings will ordinarily be 

discontinued.” 

34 DR7.8.11 is, in the opinion of the Tribunal, clearly and unambiguously expressed. 

It sets out a series of requirements in dealing with a citing complaint with which it 

is mandatory for a Committee to comply. Indeed, it is common to see a written 

decision by a Disciplinary Committee, in a citing case, effectively re-stating the 

provision and in almost a ‘checklist’ fashion ‘ticking’ off each of the elements. Whilst 

such an approach is not mandatory it has much to commend it since it effectively 

ensures that no error is made by omitting or misapplying any of the elements. 

Where a Committee does not set out the stages and how they were complied with, 

an Appeal Committee requires to carefully review the Committee’s written decision 
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to be satisfied that each of the stages in DR 7.8.11 were addressed and properly 

dealt with. 

35 For example, one would generally expect to see, in the written decision of a 

Disciplinary Committee in the case of a citing complaint alleging Foul Play, some 

reference to the standard of proof applied by the committee when determining 

whether: (a) the alleged act of Foul Play had been committed; and (b) that act of 

Foul Play, if established, would have warranted a red card, together with the linked 

questions of on whom and in relation to what the burden of proof lies. That is not 

to say that it is essential that a Committee make such an express reference in 

every case and that it will have fallen into error if it does not, either in terms or by 

reference to the relevant DR. There is no Rule that Committees are bound to 

explicitly set out in a self-direction its practice in this or in any other respect. 

 Foul Play  

36 The key part of the Written Decision of the Committee in the case of Citing 

Complaint 2, which must be considered in order to understand its reasoning in 

coming to its decision, is headed “Findings in Fact” and states as follows: 

  “Law 9.20 states: 

"Dangerous play in a ruck or maul; a. A player must not charge into a ruck or 

maul. Charging includes any contact made without binding onto another 

player in the ruck or maul." 

“The Committee found that although it was the player's case that the contact 

had been accidental the video clearly showed that he proceeded to enter 

towards the ruck6 at such pace that if anything did go wrong, he was exposed 

to losing control and causing injury to another player. The video evidence did 

show that the player's fellow player number 14 fell across the ruck and that 

if7 this player did come in contact with the player it was only minimal8 and at 

                                                 
6 There was no ruck. 
7 A detailed examination of the video evidence from all angles clearly demonstrates the contact between the Player 
and S14. 
8 The contact was not minimal, as is clear from the video evidence. 
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that stage the player was already heading off his feet.9 The player on his own 

testimony said that he lost control of his intended actions when he was 

"dummied " by Brown10 unexpectedly withdrawing from his challenge for the 

ball11. That loss of control may have been compounded by Saracens 14, but 

it was not caused by it. The Committee were satisfied that this was a 

dangerous way to approach a ruck and that he showed lack of care in his 

approach as he left himself in a position that it was very difficult for him to 

stop. It could not be said in this instance that the player did not know, given 

his actions, that there was a risk of foul play12. He had a responsibility to enter 

the ruck13 in a legal manner and at such pace as not to put the safety of other 

players at risk. Notwithstanding the possible intervention of Saracens number 

14, the player was destined to collide with Mr Brown in any event, given that 

the player was coming at such pace, this was an act of dangerous play and 

merited a red card.” 

37 There is no discussion by the Committee in its written decision regarding whether 

Law 9.20 was the correct Law in terms of which any conduct of the Player might 

constitute Foul Play and/or whether the terms of the citing complaint are consistent 

with the events of Incident 2 as seen on the available Video and in the other 

evidential materials, including in the statements of the Referee and the TMO. Citing 

Complaint 2 was in the following terms: 

  "The alleged foul play occurred when Saracens 13 (Alex Lozowski) entered a 

ruck at 14.18 match time. Saracens 13 entered the ruck approximately 2 

metres in front of the ball at speed and as he did so launched himself 

horizontally, feet off the ground, in the direction of Glasgow 2 (Frazer Brown). 

Saracens 13 right shoulder impacted with much force on Glasgow 2 lower 

front thigh of his right leg, just above his strapped right knee, taking the legs 

from Glasgow 2 and causing him to fall forward. The Glasgow medical team 

                                                 
9 The Player only becomes unstable and falls into G2 when he connects with S14 
10 Brown, G2, did not ‘dummy’ it was G7 who moved 
11 Neither G7 or G2 challenged for the ball in this phase of play 
12 The Player gave evidence that he was intent on taking out G7 which is Foul Play. 
13 There being no ruck and no intent to enter one there can have been no “responsibility” to enter a ruck in a 

particular way. This is at the core of the error of the Committee as regards Foul Play because there was no 
ruck, Brown was not part of a ruck, and the Player was not, in fact, targeting Brown in a non-existent ruck. The 
Player had been targeting G7 who, like Brown, was in an open play position and not in possession of the ball. 
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came onto the field and attended to Glasgow 2. Glasgow 2 remained on the 

ground for over a minute. I believe the action of Saracens 13 in driving 

horizontally at speed and with much force posed a significant risk of injury to 

Glasgow 2 and constitutes a dangerous play and breach of Law 9.20. For this 

reason I am firmly of the view that the offence merited a red card. Video clips, 

victim statement and a medical report are available to support this allegation 

of foul play and the injury sustained. 

38 A Ruck is defined in the Laws as:  

“A phase of play where one or more players from each team, who are on their 

feet and in physical contact, close around the ball, which is on the ground”.  

Law 15(2) reinforces that a ruck is formed only when at least two players, at least 

one from each team, are in contact, on their feet and over the ball which is on the 

ground. 

39 The first section of the EPCR Short Judgement Form is headed up as including the 

essential elements of the citing, the referee’s report and the footage. Whilst the 

narrative typed into the form, in this case, includes details of the citing and the 

reports of match officials as well as a statement given by the opposing ‘Victim Player’ 

part of the completed form contains no detail of what the Committee identified from 

the video evidence. No other part of the written Decision includes a narrative of what 

the Committee identified from the video evidence. The only information provided of 

the content of the video evidence is in the findings in fact section quoted above at 

paragraph 36. 

40 The Committee were, in this case, in effect, required to undertake the same exercise 

as the Committee in Tincu14 but, in the case of Incident 2, with the advantage of much 

‘better’ video, both quantity and quality, and significant other witness evidence 

against which to measure the reliability and credibility of the evidence of the cited 

Player.  

                                                 
14  https://d2cx26qpfwuhvu.cloudfront.net/epcr/wp-content/uploads/2018/07/12162425/081104_-
_tincu_and_james_erc_Decision.pdf 

https://d2cx26qpfwuhvu.cloudfront.net/epcr/wp-content/uploads/2018/07/12162425/081104_-_tincu_and_james_erc_Decision.pdf
https://d2cx26qpfwuhvu.cloudfront.net/epcr/wp-content/uploads/2018/07/12162425/081104_-_tincu_and_james_erc_Decision.pdf
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41 One generally expects to see, in a first instance written decision, a discreet review of 

any video evidence, an assessment of the reliability and credibility of any evidence 

provided by players and any other relevant evidence to be judged against the video 

evidence available. In this matter there was no clear attempt to consider what weight 

should be attached to the evidence of the Match Officials. Neither the Referee nor the 

TMO, both of whom saw the incident, report seeing the Player entering into, whether 

by charging or otherwise, any ruck. Both of them, in admittedly brief statements, 

report the Player engaging in a “clear out” or “take out” by a “tackling” of an 

opponent, meriting no more than a penalty offence. The actions of the Player as 

regards involvement in any ruck are explicitly confirmed by Brown who states that 

he, Brown, was running behind a ruck, which he, Brown, was not involved in, when 

the Player came into contact with his, Brown’s, right leg, using his, the Player’s, 

shoulder. For the reasons set out below Mr Brown was in certain respects wrong when 

he described what occurred involving the Player.  

42 In the Player’s evidence, as set out in the written decision of the Committee, he, the 

Player, is recorded as having said that he was getting ready to clear out Mr Brown 

who he anticipated might become involved in competing for the ball but unexpectedly 

Mr Brown moved away, and the Player was then tripped by one of his own teammates 

causing him, the Player, to fall into Mr Brown. We know this is an incorrect 

representation of the Player’s evidence by the Committee and that, in fact, the 

Player’s evidence was to the effect that he was intending to ‘clear-out’ G7, that is who 

he was focussed on and not Mr Brown G2. As he, the Player, was making his way in 

the direction of G7, with the intention of ‘clearing him out’ G7 unexpectedly, so far as 

the Player is concerned, moves away and at the same time S14 falls across the 

Player’s path causing the Player to trip over S14 and, in effect, fall into the person of 

G2, Mr Brown, who had been positioned to the right of G7, from the Player’s 

perspective, causing his, the Player’s, body to strike G2. This summary of the 

evidence, all of which is consistent with the video evidence, available to the 

Committee, clearly illustrates that all of these four sources of evidence, apart from 

the video evidence were consistent in demonstrating that, at the time of contact 

between the Player and G2, Mr Brown, the Player was not charging into a ruck and 

had not, in the play just prior to his contacting Brown, attempted to either charge 

into or bind on to a ruck or to ‘clear out’ G2, Mr Brown. He had been intent on ‘clearing 



Page | - 20 -  

 

out G7 and had failed so to do only because of a combination of tripping over S14 

and G7 moving away. 

 Tincu 

43 Tincu was a case where there was very poor, bordering on an absence of, direct video 

evidence of the alleged Foul Play and limited other evidence, apart from the detailed 

evidence provided by the cited Player and by the Victim Player of the events in a ruck. 

The Committee, in that case, had the very significant advantage over the Appeal 

Committee in the same case, of having personally heard the oral evidence of both 

Tincu and the ‘Victim Player’ when coming to its reasoned and fully explained decision, 

to prefer the evidence of the Victim Player as more credible and reliable and to find 

the offending established on the balance of probabilities. The decisions of both the 

original committee and of the Appeal Committee are on the EPCR website15. Where 

there is a conflict between the evidence of two or more witnesses as to what each 

did, saw, heard and/or experienced then the first instance decision maker will have a 

significant margin of appreciation accorded to its decision making on the respective 

reliability and credibility of such witnesses, given the significant advantage it has of 

having personally seen and heard the relevant oral evidence. This reflects the 

longstanding approach of both Scottish and English Law to the appropriate standard 

of review to be ordinarily adopted in appeals in civil matters by the Appeals Courts in 

the two legal systems. However, such an ‘advantage’ does not so clearly exists where, 

as here, there is no material difference between the evidence given by 4 of 5 of the 

‘oral’ witnesses, the Player and the written witnesses, Mr Brown, the Referee, the 

TMO and the Citing Commissioner. Of those 5 witnesses 4, in effect, exculpate the 

Player from the cited Foul Play and one, Mr Brown, partially implicates him but not of 

the cited offending. The Committee and the Appeal Tribunal are each in the same 

position to construe and attach weight to the written evidence and are each in the 

same position when it comes to reviewing and making judgements on the video 

evidence. As regards the evidence of the Player, there is a reasonably detailed 

                                                 
15  https://d2cx26qpfwuhvu.cloudfront.net/epcr/wp-content/uploads/2018/07/12162425/081104_-

_tincu_and_james_erc_Decision.pdf and www.epcrugby.com/european-professional-club-

rugby/discipline-news/hearing-decisions/disciplinary-hearing-decisions-2008-09-season/ 

https://d2cx26qpfwuhvu.cloudfront.net/epcr/wp-content/uploads/2018/07/12162425/081104_-_tincu_and_james_erc_Decision.pdf
https://d2cx26qpfwuhvu.cloudfront.net/epcr/wp-content/uploads/2018/07/12162425/081104_-_tincu_and_james_erc_Decision.pdf
https://linkprotect.cudasvc.com/url?a=http%3a%2f%2fwww.epcrugby.com%2feuropean-professional-club-rugby%2fdiscipline-news%2fhearing-decisions%2fdisciplinary-hearing-decisions-2008-09-season%2f&c=E,1,NA9ei5sytuYV4ECn1n-tqaxPOwEzMir8lqTFyGweziwbUBiyDHos2z7pHRuQ1NV8bSgreU7zK0dNWAb7KnuHyslUtlU9TvN3naH8BG7o8iUsv30oVA,,&typo=1
https://linkprotect.cudasvc.com/url?a=http%3a%2f%2fwww.epcrugby.com%2feuropean-professional-club-rugby%2fdiscipline-news%2fhearing-decisions%2fdisciplinary-hearing-decisions-2008-09-season%2f&c=E,1,NA9ei5sytuYV4ECn1n-tqaxPOwEzMir8lqTFyGweziwbUBiyDHos2z7pHRuQ1NV8bSgreU7zK0dNWAb7KnuHyslUtlU9TvN3naH8BG7o8iUsv30oVA,,&typo=1
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summary on page 3 of 5 of the Decision with no indication that the Committee 

considered any part of it lacking as regards reliability and/or credibility. 

 The Appeal Standard  

44 The guidance on this subject, comprised in the decision of the Appeal Committee in 

Tincu has, with occasional differences in approach been followed across the world for 

some 15 years as representing the approach which Appeal Committees should take 

in considering the findings of Disciplinary Committees and Judicial Personnel when 

reviewing first instance decisions in cases on appeal. This case is both an opportunity 

to review that guidance, in light of developments in the general law, and to expand it 

to include cases where the scope of the evidence is more extensive in nature than 

that available to the Disciplinary and Appeal Committees in Tincu. In Citing Complaint 

2 there was comprehensive and well produced video evidence from multiple angles 

and with some ‘zoomed’, which afforded an excellent view of all of the elements of 

the incident. Committees now have ready access to software, including free software, 

allowing multiple different views of the same video e.g. pan, zoom, slow motion, 

freeze frame, single frame images plus editing and a variety of image and sound 

tools; although care must be taken not to alter or ‘enhance’ an image so as to give 

an unreliable image. An approach now proposed for the review of Disciplinary 

Committee decisions on appeal by Appeal Committees, having regard to 

developments since 2004, e.g. the much greater facility of Judicial personnel with 

video software and the improved understanding of limitations with video, such as 

depth of field effects16, is as follows: 

 

(1) Where a question of fact has been determined by a Disciplinary Committee, 

and there is no question of a misdirection17, an Appeal Committee which is 

disposed to come to a different conclusion on the available evidence should not 

do so unless it is satisfied that any advantage enjoyed by the Disciplinary 

Committee by reason of having seen and heard any witnesses could not be 

sufficient to explain or justify the Disciplinary Committee’s conclusion.18     

                                                 
16  https://d2cx26qpfwuhvu.cloudfront.net/epcr/wp-content/uploads/2018/07/12152747/David_Attoub_Decision.pdf 
17 If the Disciplinary Committee has misdirected itself in law, and by so doing has vitiated its judgment, the Appeal Tribunal is entitled to 

review the case by applying the proper law to the established facts: see Forbes v Forbes, 1965 S.L.T. 109, per Lord Wheatley at 121. 
18 Thomas v Thomas, 1947 S.C. (HL) 45, per Lord Thankerton at 54, Lord Simonds at 60; see also Viscount Simon L.C. at 47–48, Lord 

Macmillan at 59, Lord du Parcq at 62–63; Forbes v Forbes, 1965 S.L.T. 109, per Lord Wheatley at 120–121. 

https://d2cx26qpfwuhvu.cloudfront.net/epcr/wp-content/uploads/2018/07/12152747/David_Attoub_Decision.pdf
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Thus, where the conclusion reached by the Disciplinary Committee is one which 

was open to it in all the established relevant circumstances, the Appeal 

Committee is not entitled to reach a different conclusion by considering some 

of the relevant circumstances and giving its own emphasis to those which it 

selects. It should not disturb the Disciplinary Committee’s conclusion unless it 

is satisfied that it was one it was not entitled to reach in all of the established 

relevant circumstances of the case derived from the evidence which it has 

heard.11 If, however, the Disciplinary Committee’s findings in fact would 

necessarily lead to results which are demonstrably impossible or so improbable 

that they cannot reasonably be accepted, the Appeal Committee will be justified 

in reaching the conclusion that the findings are open to challenge.19 The 

shortform of this, is what is described in Tincu as a first instance committee’s 

‘margin of appreciation’. 

 

(2) DR makes clear that for an Appeal Committee to conduct an appeal on the 

basis of a hearing de novo will be the exception and only where there are 

compelling reasons so to do. The civilian law systems from the continent of 

Europe tend to be organised on the basis that, in civil matters, appeals are 

conducted as de novo hearings as the general rule. Article 561 of the French 

Code of Civil Procedure provides:  

 

“An appeal challenges the already judged matter before the court of 

appeal. It will freshly be judged upon its factual and legal points, under 

the conditions and limits determined by Book I and II of this code”. 

(unofficial translation) 

 

Thus appeals are generally heard de novo. However, since 2017 (Decree No. 

2017-891 of 6 May 2017) the matter is to be analysed de novo only under 

certain conditions and limits determined by Books I and II of the Code. Article 

562 of the French Code of Civil Procedure provides that the appellant needs to 

specify to the Court of Appeal which points of the first instance decision it 

                                                 
 
19 Millars of Falkirk v Turpie, 1976 S.L.T. (Notes) 66. 
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expressly challenges on appeal. Article 562 of the French Code of Civil 

Procedure provides: 

 

“An appeal brings to the cognisance of the court only those points of the 

judgement that it impugns expressly or tacitly and those subordinate to 

them. The devolution will take place for the whole matter where the 

appeal is aimed at setting aside the judgement or if the object of the 

dispute is indivisible”. (unofficial translation) 

 

Thus, strictly speaking, only the challenged points are to be heard, unless the 

whole decision is at stake, or the object of the dispute is undividable. What 

issues are challenged or whether the whole decision is under review is for the 

appellant to determine in his or her grounds of appeal. Accordingly, 

notwithstanding the changes introduced in 2017 it is apparent that the French 

system of review on appeal is very different from the Anglo-Scottish system 

described in DR8.4.8. It would not be appropriate therefore to seek to apply 

the standard of review, effectively the first instance standard where the appeal 

is de novo, to appeals in Rugby Union unless the appeal is directed to proceed 

on that basis. 

 

(3) Under Swiss Law of Swiss law, pursuant to the Swiss Code of Civil Procedure 

(Art. 310, 316-318), with respect to appeals against a decision of a lower court 

in a general civil matter, the Swiss courts of appeal also undertake a de novo 

review. In that respect the position in Switzerland is similar to that in France. 

 

(4) In the case of Scottish and English Law, the Appellate Court, either because 

the reasons given by the first-instance decision maker are not satisfactory, or 

because it unmistakably so appears from the evidence, the appellate body may 

be satisfied that the court below which heard the evidence has not taken proper 

advantage of it having seen and heard the witnesses, the matter will then 

become at large for the Appeal Committee.20 Thus the appellate court may 

reverse the judgment where the Disciplinary Committee has ignored an 

                                                 
20 Jordan v Court Line Ltd, 1947 S.C. 29;; McCusker v Saveheat Cavity Wall Insulation Ltd, 1987 S.L.T. 24 
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important body of evidence without adversely commenting on the 

credibility/reliability of the witnesses21; or where it is demonstrated that its 

assessment of a witness’s credibility/reliability is plainly wrong, for example 

where it is inconsistent with other acceptable evidence, 22 or is inconsistent with 

itself or contains an inherent defect; or where the judge has misapprehended 

the meaning or the bearing of a piece of evidence, or the relation of one piece 

of evidence to another23. 

 

(4)  However, where a Disciplinary Committee’s assessment of the credibility of a 

witness appears to have been arrived at as a result of the advantage of seeing 

and hearing the witness, as, for example, where the Disciplinary Committee’s 

relies to any extent upon its assessment of the demeanour of the witness or of 

the manner in which the witness has given his evidence, a finding based on 

this assessment of credibility will in most cases be inviolate at an Appeal 

Committee. But where the finding does not bear to have turned upon the 

Disciplinary Committee’s observation or impression of the witness, the Appeal 

Committee is free to examine for itself the Disciplinary Committee’s stated 

reasons for accepting or rejecting the witness’s evidence and, if they are 

unsound or unsatisfactory, to form its own conclusion.24 Thus, where it is 

demonstrated that the Disciplinary Committee’s assessment of the witnesses 

depends not on anything he saw of them in the witness box but on speculation 

or assumptions for which there was no foundation in the evidence, any 

advantage the Disciplinary Committee enjoyed by reason of having seen and 

heard the witnesses become irrelevant and the matter is at large for the Appeal 

Committee.25 However, the inherent advantage enjoyed by the Disciplinary 

Committee which heard the evidence and made a credibility judgement where 

the evidence was contradictory was recently re-iterated.26  

 

                                                 
21 Morrison, above, per Lord Guthrie at 81–82. 
22 Dingley v Chief Constable, Strathclyde Police, 2000 S.C (HL) 77 
23 Morrison v J. Kelly and Sons Ltd, 1970 S.C. 65 
24 Angus v Glasgow Corp, 1977 S.L.T. 206, per L.P. Emslie at 213. 
25 Jordan v Jordan, 1983 S.L.T. 539 at 541. 
26 McGraddie v McGraddie 2013 UKSC 58 
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(5) Disciplinary Committees should always give reasons for their decisions. If there 

is conflict - explain why evidence of one witness or source is preferred to 

another27.. Guidance - appellate tribunals ought only to interfere with a 

committee’s assessment of witness evidence if it cannot be reasonably be 

justified or explained. Reasons are necessary in order to render practicable the 

exercise of any right of appeal. Justice must be seen to be done and it must be 

apparent to a “player” why he has lost and/or received the sanction he has 

been given. Giving reasons is a necessary discipline for judges (DCs) and it 

contributes to the setting of precedents for the future. Not necessary to deal 

with every argument or submission in the written decision, but the reasoned 

decision must make it clear the principles on which the DC have acted and the 

reasons which led to the decision. The duty to give reasons is a function of due 

process and therefore justice is not done if it is not apparent why one party lost 

and the other won. Reasons are very important when a decision turns on the 

credibility or otherwise of witnesses and on the power of any appellate court 

(AC) to review judgments and/or on credibility 

 

(6) The foregoing approach is applicable to cases where the credibility or reliability 

of one or more of the witnesses has been in dispute, and where a decision on 

these matters has led the Disciplinary Committee at first instance to come to 

its decision on the case as a whole. But in cases where there is no question of 

the credibility or reliability of any witnesses, and in cases where the point in 

dispute is the proper inference to be drawn from proved facts, an Appeal 

Committee is generally in as good a position to evaluate the evidence as the 

Disciplinary Committee, and ought not to shrink from that task, though it ought 

to give weight to the Disciplinary Committee’s opinion.28 

(7)  Where an appeal is taken against a decision involving the exercise of discretion, 

it is not the function of an Appeal Committee, in the first instance, to interfere 

with the Disciplinary Committee’s exercise of its discretion merely upon the 

ground that the Appeal Committee would have exercised the discretion 

                                                 
27 Chen v Ng (British Virgin Islands) 2017 UKPC 27 PC 
28 Benmax v Austin Motor Co Ltd [1955] A.C. 370, per Lord Reed at 375, 376; Islip Pedigree Breeding Centre, above at 174, 175; Travnor v Henderson, 1972 
S.L.T. (Sh. Ct) 73; Whitehouse v Jordan [1981] 1 W.L.R. 246, per Lord Fraser of Tullybelton at 263. 
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differently, and to proceed to exercise an independent discretion of its own. 

The Appeal Committee’s function is initially one of appeal only. It may set aside 

the Disciplinary Committee’s  exercise of its discretion only for certain reasons, 

The Appeal Committee may intervene if it is satisfied that the Disciplinary 

Committee did not exercise his discretion at all; or that in exercising it the 

Committee misdirected itself in law; or misunderstood or misused the evidence 

or the material facts before it; or took into account an irrelevant consideration; 

or failed to take into account some relevant consideration; or if its conclusion 

is such that, though no erroneous assumption of law or fact can be identified, 

it must have exercised his discretion wrongly. Expressions which have been 

judicially employed to describe such a conclusion include: ‘‘completely’’ or 

‘‘plainly’’ wrong; ‘‘wholly unwarranted’’; ‘‘manifestly inequitable’’; ‘‘unjudicial’’; 

‘‘unreasonable’’, and it is only if and after the Appeal Committee  has reached 

the conclusion that the Disciplinary Committee’s  exercise of its discretion must 

be set aside for one or other of those reasons that the Appeal Committee  

becomes entitled to exercise an independent discretion of its own. The 

approach of an Appeal Committee to discretionary decisions has been briefly 

explained in various ways in a number of cases but the most authoritative 

modern exposition is that by Lord Fraser of Tullybelton in G v G (Minors: 

Custody Appeal)29 

 

Much of the authority cited in the above paragraphs is Scottish reflecting the 

Chairman’s ‘home’ jurisdiction but an attempt has been made to include some 

authorities from other jurisdictions. A brief review of Anglo-Scottish texts would 

appear to indicate that there is limited, if any, material differences in approach to this 

subject within the UK and as between the two UK jurisdictions and Ireland. 

  

It is appropriate to make at least a short reference to the CAS since, in some sports 

disciplinary systems, it is the ‘ultimate’ appellate body in sport. However, it only 

operates in that context where its jurisdiction is expressly conferred e.g. some anti-

doping decisions based on the WADA Code 2015, including the EPCR Code and in FIFA 

                                                 
29 [1985] 1 W.L.R. 647 at 651–653; see also Hadmor Productions Ltd v Hamilton [1983] 1 A.C. 191; Brown v Hamilton DC, 1983 S.C. (HL) 1, per Lord 
Fraser of Tullybelton at 44; Britton v Central Regional Council 1986 S.L.T. 207.  
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where the CAS is the ultimate appellate body in disciplinary matters where appeal is 

permitted.  

 

Under Swiss law the CAS is regarded as an international arbitral body and is 

accordingly not subject to review or regulation under the ordinary Swiss legal System. 

Indeed, recourse against arbitral awards before the Swiss Federal Supreme Court are 

neither regulated by the Swiss Civil Code nor the Swiss Code of Civil Procedure. In 

Rugby neither Disciplinary or Appeal Committees are considered to be arbitral in 

nature. The Swiss Supreme Court Act (SCA) provides at Article 77 that recourse 

against arbitral tribunal awards in civil matters is admissible under Swiss Law; 

recourse against international arbitral awards are regulated by Articles 190 to 192 of 

the Swiss Private International Law Act (PILA) whereas recourse against domestic 

arbitral awards are regulated by Articles 389 to 395 of the Swiss code of civil 

procedure. As for international arbitration awards such as CAS awards, the Swiss 

Private International Law Act (PILA) applies. Article 190 provides very limited grounds 

for the setting aside (similar to France in respect of the setting aside of arbitral 

awards): 

 

“Article 190 

IX. Finality; Action for annulment 

1. Principle 

The award is final from its notification. 

2. The award may only be annulled: 

a) if the sole arbitrator was not properly appointed or if the arbitral tribunal 

was not properly constituted; 

  b) if the arbitral tribunal wrongly accepted or declined jurisdiction; 

c) if the arbitral tribunal's decision went beyond the claims submitted to it, or 

failed to decide one of the items of the claim; 

d) if the principle of equal treatment of the parties or the right of the parties 

to be heard was violated; 

e) if the award is incompatible with public policy. 

3. Preliminary awards can be annulled on the grounds of the above paras. 2(a) and 

2(b) only; the time limit runs from the notification of the preliminary award.” 
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Thus there is no ground for appeal before the Federal Supreme Court for matters such 

as incorrect application of the law or of the facts to the case. France has a similar 

approach with respect to arbitral awards.  

 

Whilst an ‘appeal’, bearing in mind that CAS operates on a Swiss International Arbitral 

Tribunal basis, to the CAS is, by the CAS rules, almost always on an effectively de 

novo basis, the only mode of appeal of a CAS decision is to the Swiss Federal Tribunal, 

with very limited grounds on which an appeal may be advanced: composition of the 

CAS panel, jurisdiction of the CAS, denial of justice, violation of fundamental due 

process, violation of fundamental legal principles.30  

 

45 In the present appeal an error has already been identified on the part of the 

Committee in failing to report in detail on the content of the video evidence and to 

assess that evidence against the other sources of evidence available, in particular the 

witnesses who each saw what happened. In the absence of any narrative by the 

Committee of the content of the video evidence, the principal events disclosed by the 

video evidence which have a bearing on the circumstances which resulted in Citing 

Complaint 2 and any significant consistencies or inconsistencies between the video 

evidence and that provided in the oral evidence and/or written material provided, 

then the Appeal Tribunal has no option but to carry out a detailed review and reporting 

of the video evidence exercise. It is fundamental to the exercise required by the DR 

to ascertain if, on the evidence provided, the Committee could have found it 

established on the balance of probabilities that the Player had committed the alleged 

Foul Play, and, if so, whether that Foul Play would, in the circumstances prevailing 

when the foul Play was committed, have, again on the balance of probabilities, 

warranted a red card. It is important to bear in mind that in terms of DR8.4.8 the 

question of whether the Foul Play warranted a red card is of the same importance as 

whether Foul Play was committed by the player.  If no, or inadequate reasons, are 

given by a discipline committee in relation to the issue of would, whatever was done 

in breach of the Foul Play laws by the Player have warranted a red card then that, in 

itself is a significant error of at least equal standing as whether the reasons are 

adequate as regards the commission of the cited Foul Play. At the time of Tincu the 

                                                 
30 Sport: Law and Practice, Lewis and Taylor, Third Edition, Pages 1083 – 1088. 
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relevant World Rugby Regulations did not require disciplinary committees to consider 

whether particular offending would or would not have warranted a red card and the 

absence of any reasoning on this subject was of no relevance to a committee decision. 

The position now is very different with disciplinary committees in all competitions 

being required to consider whether Alleged offending would have warranted a red 

card with equal importance with the issue of did the player concerned commit the 

cited or potentially some different Foul Play offending? 

46 The Committee must also have regard to the content of the citing report as at least 

potentially representing the evidence of the citing commissioner since, in this case, 

he was present at the Match and not simply compiling a report based on his 

assessment of the video viewed remotely from the Match. Although the Committee 

do not themselves appear to have carried out an assessment process of the various 

sources of evidence for its reliability and credibility and in particular to test the witness 

evidence against the video evidence the Appeal Committee was in the position the 

Committee should have been in had it, the Committee, carried out this essential 

process. 

 The Video Evidence 

47 There follows the Appeal Tribunal’s analysis of the available video evidence relevant 

to Incident 2: 

a. There are at least 3 and possibly 4 different ‘angles’ from which footage of Incident 

2 is available. This is important because it enables the viewer to significantly reduce 

problems resulting from foreshortening which is often an issue where only one 

angle of footage is available. 

b. Some of the footage from the main stand looking along the half way line is at 

distance and some zoomed in. This might imply 2 cameras close together and 

providing two angles. However, the shots appear so closely aligned in angle at 

camera source that it is doubted that any difference in angle of view between the 

views from the two cameras is of any moment and will be treated as one angle 

with the benefit of at least one of two cameras ‘zoomed in’. The second angle is at 

90 degrees to the main stand angles from behind the dead ball line at the Saracens’ 

try line in the first half of the Match. That angle is also zoomed in. The third angle 
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is at 180 degrees to the second angle i.e. from behind the Warriors first half dead 

ball and towards the half way line. This angle is not zoomed, is the least useful of 

the different angles of shot but does demonstrate some useful features. 

c. In the first angle of shot, G10 tackles S12, the ball carrier, during open play in 

midfield, some 8 or so meters into the G half. S12 is being trailed by S14 who is 

perhaps 2 meters or so behind S12. The Player had been in the S three-quarters 

line and was running in at speed in the direction of G7 i.e. Fraser. The Player is 

running in to the left, from his perspective, of G10 and S12 both of whom go to 

ground. G2 and G7 are just beyond G10 and S12, facing towards S12 and G10. G2 

and G7 step back so as to maintain a defensive posture and do not bind on to or 

attempt to contact G10 and S12. At this point neither G2 or G7 contest for the ball. 

S1 is standing over G10 and S12, who are on the ground, is not touching either of 

them, nor is he 3contesting for the ball or attempting to bind on to any other player. 

S9 is behind (towards the S half) the legs of S12, broadly in line with both sets of 

goals, adopting a ‘scrum half position’ and anticipating taking possession of the ball 

from S12, who is in front of S9, on the ground.  

d. S14 who had been trailing S12 either trips or, for some other reason, falls over and 

slightly beyond, G10 and/or S12 who are already both on the ground. G10 and S12 

are lying broadly along the line of the pitch i.e. at 90 degrees to the half-way line. 

In front, from the S half perspective, of G10 and S12 who are on the ground, are 

G7 and G2. G7 and G2 are not being held but are in a defensive posture, waiting 

for the next phase of play, and are making no effort to form a ruck over the ball in 

possession of S12 or themselves to ruck for the ball. S14 then falls just ‘in front’ 

of G7 and G2, i.e. at about 90 degrees from the perspective of S9. S14 goes to 

ground broadly parallel to the half-way line but does not bind onto or attempt to 

bind onto G10 and S12 as he falls; further his falling does not interfere with the 

defensive posture of G2 and G7.  

e. At no point is a ruck or maul formed nor does any player attempt so to do. Whilst 

G10 and S12 are in contact on the ground, they are not on their feet nor are they 

bound. S14 is briefly in contact with S12, but only incidentally as he falls and 

therefore is not on his feet. No one is ‘over’ the ball. No one binds onto or attempts 

to bind on to another player or to ‘ruck’ for the ball using their feet. 
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f. At no point does the Player contest for the ball or give any indication of his intention 

to do so. His line of travel is always to the left side of the ball carrier, S12, and he 

is directed towards G7. The ball is pushed back to S9 by S12 and is not contested 

for by a G’s player. Just before it is pushed back by S12 to S9, the Player has 

already contacted G2 (Mr Brown) as a result of being misdirected by inadvertent 

contact with the person of the falling S14. S14’s head makes the first connection 

with the lower right leg of the Player immediately causing the Player to fall and to 

twist so that his body contacts the right leg of G2. 

48. There is no dangerous play in or concerning a ruck or maul by the Player. The 

Player does not charge into any ruck or maul; both because there was at no point 

in the incident a ruck or maul into which to charge and, in any event, the Player 

did not charge into any group of two or more players whether engaged in a ruck, 

maul or otherwise. By his own admission the Player was engaged in attempting to 

clear out G7 with a view to preventing him taking any useful part in any phase of 

play that might develop. The Player did not breach Law 9.20 and therefore did not 

commit Foul Play pursuant to a breach of Law 9.20. The Player inadvertently 

succeeded in ‘clearing out’ G2 but failed in his intended clearing out of G7. He both 

so succeeded and so failed only because his line of travel was altered by his coming 

into contact with the falling S14. 

49 The Player’s actions, as demonstrated on the video footage, were consistent with 

the evidence of the TMO and referee as they would have seen the incident, allowing 

that without frame by frame analysis of the different video angles they would likely 

not have detected the unintentional trip of the Player by S14 whereby the Player 

falls into Mr Brown (G2), the intended clearing out by the Player of G7 rather than 

G2, and that there had not at any point been a ruck into which to charge. The video 

evidence is also consistent with the Player’s evidence and the statement of Mr 

Brown. The content of the citing commissioner’s report, insofar as it contains 

evidence of what occurred in the incident, should not be regarded as reliable and 

the evidence from all other sources should be preferred. The Appeal Tribunal has 

the advantage over the citing commissioner of unlimited time for detailed video 

analysis and the evidence of the other witnesses including the record of the oral 

evidence of the Player before the Committee. 
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 Other Possible Foul Play 

50. The Player might plausibly be considered to have breached one or more of the 

other Foul Play Laws. His actions might have been considered with reference to one 

or more of Laws 9.3, 9.44 (both 9.3 & 9.4 would require an analysis of what Mr 

Brown might have done had he not been ‘cleaned-out’ by the Player), 9.11, 9.12, 

9.14 (doubtful), 9.15, 9.26 and/or, 9.27 (only if none of the previous apply). 

However, none of these has been addressed to the Player as possibilities, he has 

had no opportunity to advance evidence or make submissions in relation to any of 

them and he has already served a period of suspension for findings which ought 

not to have been made against him. Given our findings in relation to other matters 

there is no purpose to be served in considering whether the player might have 

been required to address offending under another Foul Play Law than 9.20. 

 Offending Would Have Warranted a Red Card 

51  Further, the Decision contains no effective detail nor analysis as to what Foul Play 

was found established constituting a breach of Law 9.20, that the Player had 

committed, nor the factors comprised in that Foul Play that would have warranted 

a red card. 

52 In this case it cannot be identified from the Written Decision what findings and/or 

conclusions as regards “that the offence committed would have warranted a red 

card31 the Committee made from its review of the video evidence and the other 

available evidence taken together. There is no indication that the Committee 

engaged in the essential review and determination exercise required by the 

Disciplinary Rules. A finding that a red card would have been warranted is an 

essential component to uphold a citing and where that warrant has to be 

established on the balance of probabilities the informed reader of the Committee’s 

written decision has to be able to identify from that written decision why the 

Committee decided that a red card would have been warranted. In carrying out 

this exercise it is not one to be undertaken in a vacuum. The tense used in this 

part of DR7.8.11 is the ‘conditional perfect’, one of the past tense modalities of the 

verb “will”. It refers to a missed opportunity in the past i.e. at the time of the 

                                                 
31 DR7.8.11 
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alleged act or omission of the Player which constituted the alleged commission of 

the cited act of Foul Play. What the Committee is hypothetically required to consider 

is that assuming, in a citing complaint case, that the cited act of Foul Play occurred 

and that the Player was responsible for that act of Foul Play or, if it is not 

established that the cited act of Foul Play was committed by the Player then some 

other established act of Foul Play committed by the cited player as part of the same 

incident (provided that substitution of a different act of Foul Play is, in the 

circumstances, permitted by the DR) or if the alleged act of Foul Play is admitted 

by the cited player and taking due account of all of the established factors relevant 

to that Foul Play (admitted, cited or substituted), would it have been warranted for 

the referee to issue the Player with a red card and remove him from the Field of 

Play without a substitution for the remainder of the Match. “Warranted” does not 

require that every right-thinking referee of sound judgement would, in the 

circumstances, have issued a red card to the cited player. In this context 

“warranted” means justified, which allows for a red card being warranted, even if 

not every referee would have responded in the circumstances by the issuing of a 

red card and the Player being sent off. The identification of the correct form of Foul 

Play per the Laws is important in this context since the nature, type and severity 

of the Foul Play as well as its consequences (e.g. severity of injury, if any, to any 

opposing player involved) is part of the context. There is now no circumstance 

which should permit or lead to a different analysis of such questions as between 

the referee, the citing commissioner and disciplinary committees. The disciplinary 

context is now such that judicial and citing personnel, together with referees are 

fully briefed on current thinking as regards different types of Foul Play and when 

they are considered to warrant a red card rather than a yellow card or penalty only. 

 53 The DR do not require that a Disciplinary Committee make an express finding that 

where it has not established that the cited or an amended Act of Foul Play took 

place that it must go on and consider whether such an act would have warranted 

a red card if it had held established that the act of Foul Play cited or an amended 

such act had been committed by the Player. It is sufficient for the Discipline 

Committee to find, to the requisite standard of proof, i.e. balance of probabilities, 

that the first element. is the alleged Foul Play established as having been 

committed by the player in question on the balance of probabilities, not established, 
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accompanied by an explanation as to why it has so found,  including the narration 

of the relevant evidence, and any conclusions in relation to the evidence it relies 

on in making that finding, for the result to be the dismissal of a citing complaint. 

However, where an act of Foul Play is held established, the Disciplinary Committee 

must then explain why it has so found, including the evidence and any conclusions 

in relation to the evidence it relies on in making that finding. Since both limbs must 

be established for the citing complaint to be upheld, the Disciplinary Committee 

must also state whether it has held established that the Act of Foul Play held 

established would have warranted a red card and why. The written Decision of the 

Disciplinary Committee must tell an informed reader, in possession of all of the 

relevant evidence, written and oral material, any other material relied on by the 

Disciplinary Committee, including the nature and context of the offending, why the 

decisions reached on these key issues by the Committee were reached. It is 

acknowledged that in some cases this can appear to be a complex task with a 

multitude of factors but in most cases, it will be sufficient if the Committee sets out 

the principal factors leading to its conclusions that the cited act of Foul Play was 

committed by the cited Player and why a red card would have been warranted. At 

least the Disciplinary Committee’s principal reasons for reaching those conclusions 

must be set out, and the results communicated in the written decision, in order for 

an Appeal Committee to be able to properly review the reasons of the Disciplinary 

Committee for determining as it did and considering if there is/are any error(s) in 

the analysis and/or conclusions has occurred. 

 Issues of Adequacy and the Written Decision 

54 All we are told, in this written Decision, is that “… this was an act of dangerous play 

and merited a red card”. There is no attempt to consider the detailed evidence and 

reach a conclusion on the reliability and credibility of the evidence of the Player in 

the summary of his evidence which precedes the “Findings in Fact” and, in 

particular, to analyse whether the Player’s version does or does not accord with 

the extensive video evidence. In the view of the Appeal Tribunal, the evidence of 

the Player as to what occurred is more consistent with the video evidence than key 

elements of what are presumed to be the Committee conclusions in the findings in 

fact section. The Player at no point “proceeded towards the ruck”, partly because 



Page | - 35 -  

 

there never was a ruck and partly because his line of travel was never towards S12 

and G10 who were in close possession of the ball and on the ground. From the 

video it is patent that the contact between the Player and S14 was not “minimal”. 

Rather the Player was thrown completely off-balance by the contact with S14 and 

was ‘redirected’ towards G2 and away from G7 the person in whose direction he 

had been heading until he, the Player, was tripped by S14. The Player at no point 

“approached a ruck”, partly because there was no ruck and, in any event, his line 

of travel was never directed towards S12 and G10 or towards G2. The Player did 

not enter or attempt to “enter a ruck” for the same reasons. There is reference in 

the Decision to the Player travelling at speed and to this having inherent dangers 

of injury where a collision with an opposing player occurs. However, this must be 

approached with caution since the modern game is generally, at this level, played 

at pace and the Committee’s concern was in the context of the Player arriving at 

pace in the context of a ruck and breaching Law 9.20. A ruck is generally a stable 

phase of play where players are not greatly mobile around the field. There must at 

least be the potential for injury where a player enters a ruck at high speed and 

effectively “strikes” one or more of the ‘non-mobile’ players participating in the 

ruck. However, this was emphatically not the position here, there was no ruck and 

in any event the Player’s ‘target’ was G7 who had taken up a defensive posture, 

was not part of any phase of play involving a ruck, could see the Player coming 

could move to avoid (and did so with signal effect) or at least ‘defend’ himself from 

the impending contact with the Player, were it not for the unforeseen and 

unforeseeable ‘intervention’ of S14. 

 Errors by the Committee 

55 Even if one leaves to one side the issue of whether there was or was not a ruck the 

essence of what the Player attempted was a take-out of G7. In fact, not caused by 

him, he succeeded in taking out G2 by striking G2 on G2’s legs with his, the  

Player’s, body. ‘Taking out’ is a common place incident in modern professional 

rugby. It occurs almost routinely and is largely unpunished. It only attracts 

significant disciplinary attention where ‘the take out’ involves actions such as a 

blow to the head or the like. The modern game’s ‘position’ on take outs of this type, 

without for example, an ancillary strike to the head of the taken-out player, is 
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sometimes penalty only but often no penalty or even any intervention by the 

referee. The Appeal Tribunal are satisfied that the Committee were in error by:  

(i) failing to clearly identify in the Decision the factors which led it to conclude that 

a red card would have been warranted;  

(ii) by proceeding on the basis that the Foul Play occurred in the context of a ruck, 

when there was no ruck and in any event the Player did not seek to ‘take out’ any 

person who was on any view participating in a ruck; 

(iii) not addressing the reliability and credibility of the Player, the only oral 

witness, and the written evidence of the various witnesses who provided 

statements; 

(iv) failing set out in any sufficient detail the content of the video evidence and 

then comparing that video evidence with the evidence of the witnesses to identify 

any differences and the materiality of such differences to the evaluations of 

credibility and reliability;  

(v) failing to have regard, or at least failing in its written Decision to record that it 

had regard to the current approach of the modern game to the ‘acceptability’ in an 

on-field disciplinary context of players ‘taking out’ opposing players (the view of 

the referee and TMO in their written reports are significant in this context);  

(vi) reaching a conclusion which no reasonable Disciplinary Committee could have 

reached regarding whether a red card would have been warranted in the context 

of the Player’s acts and omissions during Incident 2;  

(vii) finding that the Player committed an act of Foul Play contrary to Law 9.20 

when there was no proper basis on the evidence for such a finding to be made: 

and 

(viii) providing written reasons which were incorrect in multiple places, were 

inadequate and which were insufficient for an informed reader to understand why 

Citing Complaint 2 was upheld. 
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56 The Committee’s Written Decision must, by whatever means, make it clear that it 

was the standard of proof based on proof on the balance of probabilities that was 

utilised by the Committee in making its decisions: 

• on the balance of probabilities and having regard to the evidence presented 

or made available to the Committee, did the Player commit the Act of Foul 

Play alleged in the Citing Complaint;  

and, 

• on the balance of probabilities and having regard to the evidence presented 

or made available to the Committee, would the Player’s actions in committing 

an act of Foul Play have warranted the issue to him of a red card.  

  It is only if the answers to both of those questions are ‘yes’ that the citing is upheld. 

The Appeal Tribunal acknowledges that a Disciplinary Committee may consider that 

an act of Foul Play was committed by a player which is different from the act 

specified in the Citing Complaint. However, in this case there was no attempt made 

by the Committee to consider any other form of Foul Play other than that alleged 

in Citing Complaint 2. We have explained in this decision why there were errors by 

the Committee as regards whether the actions of the Player would have warranted 

a red card. Since we conclude that there was no proper basis on which a red card 

would have been warranted it would have been an academic exercise for us to 

analyze the evidence for identification of any other infringements of the Foul Play 

Law by the Player and then reach conclusions based on that evidence whether 

other act/acts of Foul Play had been committed by the Player in the context of 

Incident 2. 

57 As a consequence of the Committee upholding the citing the Committee was 

required to make an assessment of intent for the purposes of DR 7.8.32(a)-(b). 

The committee found the Player’s actions to be reckless and not intentional. The 

Committee stated in this regard: 

 “The Committee were [sic] satisfied that whilst the player intended to clear 

out Mr. Jackson [sic], no Player with the name of Jackson was anywhere near 
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or involved in Incident 2; Mr. Jackson is presumably intended to be a 

reference to G2, Mr. Brown, and not Mr. Jackson, given some of the other 

parts of the text, notwithstanding that the Player has all along asserted that 

he was intent on clearing out G7] and that the movement of Mr. Jackson away 

from the ruck [sic, it was G7 who moved away from the phase of play] 

contributed to where the player made contact to his losing control of his 

actions. The Committee were [sic] satisfied that the offending was not 

deliberate but was reckless.” 

58 This is not a conclusion, on the evidence, which any Committee cogniscant of the 

admitted and established facts could have reached. This Player all along asserted 

that he was engaged in an intentional act of clearing out G7. He knew and the 

Committee ought to have known, that ‘clearing-out’ in this context, is not 

sanctioned by the Laws and that his/the Player’s actions constituted Foul Play. The 

fact that at the end of his actions he ended up clearing out another G player, G2, 

rather than the one he intended, G7, did not alter his intention to commit an act 

which constituted Foul Play and his succeeding in doing so. Even if the Player’s 

admission to having been engaged in Foul Play by clearing out an opponent is 

disregarded, and it is assumed that the Player was engaged in a breach of Law 

9.20 that cannot on any view have not been intentional. Assuming he was running 

dangerously and at speed towards a ruck then he can only have been doing so 

intentionally. This cannot have been offending which was not intended. The finding 

that the conduct of the Player was reckless is both contrary to the evidence and 

confirms that the Committee must have been confused as to which offending it was 

considering when it upheld Citing Complaint 2. 

59 The Committee’s finding that the Player committed an act of Foul Play contrary to 

Law 9.20 is contrary to the evidence, has been reached in error, for the reasons 

set out above, and the Committee’s finding must be overturned. There is nothing 

to be gained in the circumstances by, in effect, re-commencing proceedings with a 

new Tribunal to consider whether a different act of Foul Play might have been 

committed since, in any event, whichever Law one considers Incident 2 under, it is 

manifest that any offending that may have been committed by the Player would 

not have warranted a red card. This was a ‘routine’ incident of open play ‘clearing-
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out’ which was without malice or intent to cause injury. As the Referee and TMO 

each concluded at the time, it warranted possibly a ‘penalty only’ based on the 

current approach to such offending. Any decision to increase the level at which 

such offending is judged is for World Rugby and Tournament Organisers to consider 

and give directions on to referees, citing commissioners and judicial personnel. The 

only peculiarities in this case are that because the Player was inadvertently tripped 

by one of his own team mates that he cleared-out a different opponent from the 

one who he intended to ‘clear-out’ and that the trip resulted in him impacting with 

G2 in a way which was not intended by striking him with his, the Player’s, body. 

The result being a relatively minor injury to G2 which could not have been 

anticipated and was unintended. 

Disposal 

60 Having regard to all of the matters considered by us in relation to this citing 

complaint, the Appeal Committee is satisfied that and orders:  

(i)  the Disciplinary Committee was in error in a number of respects, as described 

in Paragraphs 54 to 59 (inclusive) above and elsewhere in the text as identified, 

in reaching its decision to uphold Citing Complaint 2, in finding that the Player 

had committed an act of Foul Play pursuant to Law 9.20 and that the Foul Play 

committed would have warranted a red card;  

(ii) the Decision to uphold Citing Complaint 2 was in error and is overturned;  

(iii) Citing Complaint 2 is dismissed;  

(iv) the sanction of two weeks suspension imposed by the Committee is recalled   

and set aside; and  

(v) quoad ultra no other order is made.  

Rod McKenzie (Chairman - SRU) 

Simon Thomas (WRU) 

Philippe Cavalieros (FRA) 

Together comprising the Appeal Committee 

30 January 2019 


