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EPCR 

Decision of an Appeal Committee 

Held at the Sheraton Hotel, Charles de Gaulle Airport, Paris 

On 24th October 2018  

In respect of  

An Appeal by 

Jerome Kaino, Stade Toulousain (the Appellant) 

Introduction 

By letter dated 22 October 2018, sent by email dated 23 October 2018, the appellant gave 

notice, in French, of an appeal against a decision of a Disciplinary Committee (the 

Committee) dated 18th October 2018 to uphold a citing of the Appellant for an alleged act 

of foul play contrary to Law 9.12 namely striking with a shoulder which resulted in contact 

with the head of an opponent and to suspend the Appellant from the game of Rugby Union 

for a period of five weeks up to and including 2nd December 2018.  The letter gave no 

indication of the specific challenges to the Committee’s decision, contrary to rule 8.2.1(b) 

of the European Professional Rugby Club (EPCR) Disciplinary Rules 2018/2019 (the 

rules), by which all clubs and players are bound.  Notwithstanding this omission a hearing 

was assigned to take place on 25th October 2018.  Notice of the hearing issued by email 

on 24th October 2018 drew the appellant’s attention to the standing directions, varied in 

respect of time requirements, contained in Appendix Six, section E, of the rules.  The 

Appellant’s response to the standing directions, a copy of which is annexed hereto, 

included detailed submissions in respect of his challenges to the Committee’s decision.  

Mr Mctiernan, on behalf of EPCR, similarly presented detailed submissions in response.  A 

copy of his response is also annexed hereto. 



�2
The Hearing 

The members of the Appeal Committee (the Appeal Committee) comprised:- 

Sheriff Kathrine EC Mackie (Scotland) (Chair) 

Frank Hadden (Scotland) (former Scotland Head Coach) 

Martyn Wood (England) (former professional and international player) 

Also in attendance at the hearing were:- 

Jerome Kaino, the Appellant 

Neil Robertson, Avocat, the Appellant’s representative 

Rene Bouscatel, Director of Stade Toulousain 

Ugo Mola, Head Coach, Stade Toulousain 

Liam McTiernan, Disciplinary Officer, EPCR 

Mike Hamlin, Chairman of Disciplinary Panel, EPCR, as observer 

At the commencement of the hearing the Chair introduced all parties and explained the 

procedure to be followed.  It was noted that there was no objection to the composition of 

the Appeal Committee and that no application had been made for a de novo hearing either 

in respect of the whole or part of the Committee’s decision.  The Chair explained that in 

terms of rule 8.4.8 of the rules the Appellant had the burden of proving that the 

Committee’s decision was a) in error and b) should be overturned or varied.  It was 

emphasised that this was not a rehearing of the case.  The grounds of appeal were 

accepted to be summarised as, firstly, that there was no evidence on which a reasonable 

Disciplinary Committee could rely from which to make the findings in fact made in this 

case, and, secondly, that in the event that the Disciplinary Committee were entitled to find 

that the player committed an act of foul play which warranted a red card the Disciplinary 

Committee were in error in failing to mitigate the sanction on the basis that the player 

would have pled guilty if he had thought there had been contact with the opponent’s head.  

The parties were invited to avoid unnecessary repetition of their written submissions. 

The Appellant’s Submissions 

A. First Ground. 

It was accepted by Mr Robertson on behalf of the Appellant that all involved in the game of 

rugby, including players, were aware of a need for a higher level of care because of the 
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dangers from the threat of injury, particularly blows to the head.  In this case the 

Committee found that the Appellant’s right shoulder struck J Robert’s jaw.  It was submitted 

that there was no proof that this occurred. The Committee accepted that the point of 

contact was not visible from the limited footage available.  The match officials reviewed the 

footage at the time of the incident and could not establish a point of contact.  There was no 

medical evidence produced.  The only evidence of a strike to the jaw came from the victim 

player, J Roberts.  While Mr Robertson stopped short of suggesting that the statement by 

Mr Roberts was fabricated concern was expressed because it appeared to be written in 

the same hand as a statement in another case.  This form of statement would not be 

acceptable in French law.  It was conceded that it was open to the Committee to accept 

the statement but it was submitted that it was surprising that the Committee had done so 

having regard to the inconclusive video evidence and the approach of the match officials.  

It was submitted that the video evidence contradicted the suggestion that Mr Roberts had 

lost consciousness or was concussed.  Mr Robertson attempted to suggest that Mr 

Roberts had been removed from the field for a reason unconnected with the incident and 

related to a previous injury and also that he had neither shown nor claimed any signs of 

concussion after the match.  It was acknowledged that this information, although available, 

had not been presented to the Committee.   

Mr Robertson described the incident as a “crash ball” where Mr Roberts received the ball 

and at speed ran towards the Appellant.  Both players are of a similar size and build.  The 

Appellant had limited time to react and adjust his position.  His tackle was within the Laws 

of the game.  The Committee found that the incident passed the red card test in line with 

the Guidelines issued following the match officials conference at Marcoussis.  It was 

accepted that where there was a direct blow to the head a red card should be issued.  Mr 

Robertson sought to show video clips of various different incidents forming examples given 

in the Guidelines when a red card should be issued.  Again it was acknowledged that 

although the material had been available at the hearing before the Committee the clips 

had not been shown.  It was submitted that the incident was not an act of foul play 

warranting a red card in the absence of contact with the head. 

B. Second Ground 

Mr Robertson submitted that the sanction imposed was excessive.  The Appellant was a 

professional player having been capped 82 times for New Zealand.  He had received only 

two red cards in his career, one in 2005 for a high tackle for which he received a 

suspension of two weeks and one in 2016/17 for a blow to the head for which he received 
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a suspension of one week.  If the Appellant had believed he had struck the jaw or head of 

Mr Roberts he would have pled guilty.  The Committee had failed to take these factors into 

account in assessing mitigation. 

EPCR Submissions 

In his written submissions Mr Mctiernan referred to the margin of appreciation afforded to a 

Disciplinary Committee’s findings in fact and the exercise of their discretion and 

judgement. An Appeal Committee should be slow to interfere with the findings of a 

Disciplinary Committee unless they are outside the appropriate and significant margin of 

appreciation.  An Appeal Committee should not ask whether they would have made the 

same findings or exercised their judgement or discretion in the same way.  The question 

for an Appeal Committee is whether it was open to the Disciplinary Committee to do what 

they did on the basis of the material before them. 

In response to the Appellant’s first challenge to the Committee’s decision Mr Mctiernan 

disputed that there was no evidence to justify their finding that the Appellant’s shoulder 

struck Mr Roberts’ jaw.  The Committee were entitled to rely upon the video footage and 

Mr Robert’s statement in considering the totality of the evidence available to them.  While 

the Appellant expressed concern about the handwriting of Mr Roberts’ statement it was not 

suggested that the statement was not signed by him.  In any event there were many 

legitimate reasons why a statement may not be in a player’s own hand and there was no 

difference in two statements produced in the same hand but signed by the relevant parties 

and two statements produced by mechanical means and signed by the relevant parties.  

He submitted that Mr Roberts was a credible witness with nothing to gain from any 

suspension of the Appellant.  The Committee were entitled to afford Mr Roberts’ statement 

significant weight and prefer it to that of the Appellant. Further the video footage and the 

reports and conclusions of the match officials were consistent with Mr Roberts’ statement.  

The absence of any medical evidence was irrelevant.  The Committee did not rely on 

medical evidence to reach their finding that Mr Roberts was struck on the head.  It was 

pure speculation to suggest that Mr Roberts left the field for reasons unconnected with the 

incident.  No evidence had been produced to support the assertion.  Mr Roberts would 

have had to go through the return to play protocol.  He was expected to be available for 

selection the week following the incident.  That he was not suggests that he failed the 

protocol.  The minimum entry point in the sanctions table for an act of foul play involving 

contact with the head is mid range.  There were no submissions made to the Committee 
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that the entry point be higher.  It may be a moot point whether the absence of medical 

evidence had any bearing on the entry point. 

With regard to the Appellant’s second challenge as in other respects the Appellant had the 

opportunity to consider his position prior to the hearing before the Committee and to 

consider the evidence to be presented.  He disputed that he struck Mr Roberts on the 

head and continues to do so.  Despite this position he seeks credit for a plea of guilty 

which he says he would have made if he had believed he was guilty.  The Committee 

considered the Appellant’s disciplinary record and determined what weight should be 

afforded to it.  Nothing was adduced to demonstrate that their assessment was wrong. 

In reply Mr Robertson expressed surprise that it should be suggested that the Appellant 

should have produced medical evidence to the Committee in respect of Mr Roberts 

previous injury or his condition as he left the field and subsequently. 

Function of the Appeal Committee 

As was explained to parties at the commencement of the hearing, in terms of rule 8.4.8 of 

the rules, except where an appeal proceeds as a de novo hearing, the burden is upon the 

Appellant to prove that the decision being challenged was a) in error and b) should be 

overturned or varied.  An Appellant may make a request for a de novo hearing but an 

Appeal Committee may only determine to proceed with an appeal as a de novo hearing if it 

is shown that the circumstances are (i) exceptional and (ii) that there are compelling 

reasons why they should do so.  In any event no such request was made in this case. 

It is also a well established principle that an Appeal Committee, unless proceeding as a de 

novo hearing, will afford a margin of appreciation to the factual findings and exercises of 

discretion or judgement of a Disciplinary Committee.  As stated in Tincu “Except in the 

case of a de novo hearing the function of the Appeal Committee is not to review all of the 

evidence which was before the Disciplinary Committee and then to come to its own 

conclusions as to whether or not that evidence establishes on the balance of probabilities 

that the cited act or acts of foul play occurred.  ERC Appeal Committees are only entitled 

to interfere with a determination on a matter of fact by the original Disciplinary Committee 

where the Appeal Committee concludes that such a determination was not consistent with 

the evidence before them.  In making the assessment as to whether the evidence was 

consistent with such a determination by the Disciplinary Committee a margin of 

appreciation is to be accorded to the determination being challenged.  This is consistent 
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with the decisions of previous ERC Appeal Committees in the cases of Alan Quinlan, 

Gerry Flannery and Alexandre Audebert.”  In Bergamasco it was stated “The first instance 

body is entitled to a margin of appreciation and its decisions in relation to the assessment 

of evidence and exercises of discretionary judgement are not to be overturned by Appeal 

Committees except where the first instance body has gone outwith that margin of 

appreciation.”   

Accordingly the Committee’s decision should not be interfered with unless its findings in 

fact were unsupported by any evidence before it and were manifestly wrong or it exercised 

its discretionary judgement according to incorrect principles. 

Discussion in relation to First Ground 

The material before the Committee included the Citing Commissioner’s report, reports 

from the various match officials, the statement from Mr Roberts, the Appellant’s evidence 

and the match footage.  The other documentation before the Committee is not relevant for 

the purposes of the challenge to the Committee’s finding that the Appellant’s right shoulder 

struck J Roberts’ jaw.  It was acknowledged by the Committee that the point of contact in 

the tackle was not visible in the match footage.  It was confirmed in the reports from the 

match officials that the tackle was considered to be an act of foul play being high and thus 

dangerous, a view shared by the Citing Commissioner.  Since the referee was not sure 

where was the point of contact he issued only a yellow card.  At the time of making their 

decision the match officials did not have the benefit of any statement from Mr Roberts.   

From the Citing Commissioner’s report it appears that it was because of the inconclusive 

nature of the video footage, there being no reverse angle available, that the Citing 

Commissioner decided to obtain a statement from Mr Roberts.   

The Committee had the opportunity to hear from the Appellant and to observe him during 

his evidence.  They recorded in their judgement a summary of his evidence.  No objection 

was made to the accuracy of that summary.  The Committee noted the Appellant’s 

evidence as follows:- 

• He was heading into the tackle with a view to wrapping the ball as well as the player 

• He cannot recall any contact with J Robert’s head or jaw.  If there had been J Roberts’ 

head would have snapped back 

• It all happened very quickly 

• He wanted to wrap the ball - that’s all he can really remember from the incident 
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• He cannot recollect exactly the position of the ball. J Roberts naturally carries the ball 

pretty high, he knows as he has played against him many times 

• His instinct is not to lead with shoulder or go for head 

• It was not the best execution of a tackle, his body position was slightly high but from 

experience chest to chest tackle is more effective to wrap the ball 

• During the tackle his arms come up because of the impact of the tackle 

• He realised J Roberts had been injured when he stayed down after the tackle 

• He does not know why J Roberts says he hit his jaw.  It did not feel like a jaw; it was not 

that bony.  He does not want to discredit what J Roberts says but from his perception, he 

did not hit him in the jaw. 

The Committee noted that Mr Roberts stated “As I received the ball I felt a shoulder 

contact to my jaw.  The next thing I remember is lying on the floor with both medics around 

me.  The Dr then told me I was going to be permanently removed due to my symptoms.” 

The Appeal Committee agreed with the submissions by Mr Mctiernan in relation to the 

format of the statement.  If indeed it was not in a form consistent with French Law that is 

irrelevant for the purposes of a hearing before a Disciplinary Committee, not being a court 

of law but a sporting tribunal.  There was no medical report from the doctor.  The 

Committee state that they were informed that Mr Roberts had temporarily lost 

consciousness as a result of the impact and that he met the criteria for immediate and 

permanent removal from the field of play.  The source of that information is not noted by 

the Committee.  The Appellant, while critical of the suggestion that Mr Roberts lost 

consciousness or showed signs of concussion, did not suggest that this information was 

not before the Committee or that they were not entitled to have regard to it in the totality of 

the evidence.  While no medically qualified person spoke to the issue the information that 

Mr Roberts temporarily lost consciousness is consistent with his statement which implies a 

gap in his recollection of the incident.  The Committee were also able to draw an inference 

from the information that Mr Roberts was immediately and permanently removed from the 

match that there were concerns about his suffering from concussion in the absence of any 

other explanation for his removal and its proximity to the incident. 

Rule 7.8.11 of the rules provides “In a citing case, the burden shall be on the Disciplinary 

Officer to prove, on the balance of probabilities, that the Player cited committed the act(s) 

of foul play specified in the complaint (unless the Player accepts that he did so).  If the 

Disciplinary Officer meets this burden, and the Disciplinary Committee finds (or the Player 
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accepts) that the offence committed would have warranted a red card, the citing complaint 

shall be upheld…..”.  Accordingly the standard of proof to be met, as acknowledged by the 

Committee in their decision, was that of balance of probabilities.  The Committee were 

required to consider all the evidence before it.  It was for the Committee to exercise its 

judgement and assess what weight, if any, to attach to each part of the evidence.  It was 

open to the Committee to accept or reject some or all of the evidence or to prefer one 

version of events to another.   

In their decision the Committee state that they “considered the totality of the evidence set 

out in the preceding paragraphs in order to reach conclusions as to the mechanism 

leading to J Roberts’ injury.”.  Firstly they considered what part of J Roberts’ upper body 

was involved recognising that the match footage was not conclusive.  They had regard to 

four factors:- 

“(a) J Roberts’ statement was clear that the contact was with his jaw 

 (b) Although the player disagreed with J Roberts’ statement, he did not require J Roberts 

to attend the hearing so that he could challenge his account 

 (c) J Roberts’ head did not “snap back” upon contact, but it is clear that, immediately upon 

contact, his head appeared loose on his shoulders and he crumpled to the ground 

 (d) J Roberts was rendered temporarily unconscious as a result of the blow” 

The Committee considered but discounted, after review of the match footage, the 

possibility that the injury to Mr Roberts had been sustained as he hit the ground.  They 

found that Mr Roberts’ jaw was struck.  The Committee had a clear and succinct statement 

from Mr Roberts whose credibility was not challenged.  In their summary of the Appellant’s 

evidence the Committee noted that “he does not want to discredit what J Roberts says”.      

The Appellant could have required Mr Roberts to attend the hearing in order to challenge 

his account but did not do so.  It is clear that the Committee accepted Mr Roberts’ 

statement. While surprise was expressed that they had done so in the absence of a 

medical report it was not, and could not be, suggested that it was not open to the 

Committee to do so.  In essence the Committee preferred Mr Roberts’ statement that he 

was struck on the jaw to the Appellant’s “perception” that he did not hit him in the jaw, as 

they were entitled to do in the exercise of their judgement.   

The Committee then proceeded to consider which part of the Appellant’s body was 

involved.  They reviewed the match footage and in doing so excluded the Appellant’s arms 
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and head.  They noted that the Appellant’s left shoulder was visible throughout the 

footage.  It is noted in their decision that the Appellant “did not posit that the incident 

involved anything other than his shoulder”.   The Committee “taking into account the 

totality of the evidence and on the balance of probabilities” found that the Appellant’s right 

shoulder struck Mr Roberts’ jaw. Having found that Mr Roberts was struck on the jaw the 

Appeal Committee considered that the Committee were entitled to so conclude in the 

exercise of their judgement on the basis of their analysis and assessment of all the 

evidence. 

It was not disputed that a direct blow to the head was an act of foul play warranting a red 

card in accordance with the Guidelines issued following the match officials conference at 

Marcoussis.   

Discussion in relation to Second Ground 

 In terms of rule 7.8.35 of the rules after determining entry point and whether there are any 

aggravating factors a Disciplinary Committee “shall identify all relevant off-field mitigating 

factors and determine if there are grounds for reducing the period of suspension, if any. 

Mitigating factors include the following: 

(a) the presence and timing of an acknowledgement of culpability/wrong-doing by the 

player 

(b) The player’s disciplinary record and/or good character  

(c) The youth and inexperience of the player 

(d) The player’s conduct prior to and and at the hearing 

(e) The player having demonstrated remorse for his conduct to the victim player including 

the timing of such remorse and 

(f) Any other off-field mitigating factors that the Disciplinary Committee considers relevant 

and appropriate” 

The Appellant, as was his right, did not acknowledge culpability and indeed appears to 

continue to deny any wrong-doing.  Accordingly the Committee were unable to have 

regard to factor (a) above since there was no such acknowledgement.  The Appeal 

Committee considered the suggestion that the Committee should have none the less 

considered as a mitigating factor an acknowledgement of culpability which might have 

been given if the Appellant had believed that he had struck Mr Roberts on the head, which 

he did and does not, to be misconceived. Further the Appellant admitted that he did not 
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have a clean disciplinary record.  He had received two red cards, one in 2005 for a high 

tackle and one in 2016/17 for a blow to the head.  The assessment of relevant and 

appropriate off-field mitigating factors is a matter for the exercise of a Disciplinary 

Committee’s discretion.  Bearing in mind the margin of appreciation afforded to Disciplinary 

Committees in the exercise of its discretion the Appeal Committee considered that the fact 

that the Appellant had denied committing any act of foul play warranting a red card and did 

not have a clean disciplinary record it was well within the Committee’s discretion to reduce 

the period of suspension by only one week. 

Decision 

The Appeal Committee did not accept the Appellant’s contention that there was no “proof 

of the allegation” that his right shoulder struck Mr Roberts’ jaw.  As outlined above there 

was evidence, which the Committee were entitled to accept, and did accept, in the 

exercise of their judgement, from which they could find that the Appellant’s right shoulder 

struck Mr Roberts’ jaw.  The Appeal Committee agreed with the analysis by Mr Mctiernan 

and bearing in mind the margin of appreciation afforded to Disciplinary Committees in the 

exercise of their discretion and judgement considered that it was well within that margin of 

appreciation for the Committee to have made the findings that they did.  Accordingly the 

appeal on this ground was refused. 

The appeal on the second ground was also refused. 

Costs 

An application made by Mr Mctiernan on behalf of EPCR for a contribution towards their 

costs was not opposed.  Accordingly an award of costs in the sum of €750 was made in 

favour of EPCR. 

Sheriff Kathrine EC Mackie 

Chair 


