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EUROPEAN RUGBY CUP (ERC) 

DECISION OF APPEAL COMMITTEE IN APPEAL BY JULIEN DUPUY 

HELD AT THE PARK INN HOTEL, HEATHROW, ENGLAND 

13 JANUARY 2010 (“the Hearing”) 

 

IN RESPECT OF:- 

An appeal by Julien Dupuy (“the Player”) against the decision of the Judicial Officer, HHJ Jeff 

Beckett dated 18 December 2009, finding that the Player had committed acts of foul play, 

upholding a Citing Complaint and suspending the Player for a period of 24 weeks. 

 

MEMBERS OF THE APPEAL COMMITTEE (“the Appeal Committee”):- 

Professor Lorne D Crerar, Chairman (Scotland) 

Rod McKenzie (Scotland) – (In attendance by way of telephone conference call) 

Pat Barriscale (Ireland) 

 

DECISIONS OF THE APPEAL COMMITTEE: 

(1) That the Players application for a for a de novo hearing be refused; 

 

(2) That the Judicial Officer did err in his decision and that the decision be varied. 

 

(3) That the Player’s period of suspension be varied.  The Player is suspended from taking 

part in the game of rugby up to and including 27
th

 May 2010.  This represents a 23 week 

suspension commencing on 18 December 2009. 

 

(4) That each party to the proceedings provides written submissions to the Chairman of the 

Appeal Committee in relation to costs within 7 days of the issuing of this decision. 
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1. INTRODUCTION 

 

The Appeal Committee was convened by Professor Lorne D. Crerar, Chairman of the ERC, 

Disciplinary Panel, pursuant to the Disciplinary Regulations of the Heineken Cup 2009/2010 

(“DR”) in respect of a Citing Complaint made by Tony Lanaway, RFU, Citing Commissioner 

against the Player relative to incidents of alleged foul play during the course of a match 

between Stade Francais and Ulster played at Ravenhill, Ulster on 12 December 2009. The Citing 

Complaint alleged that the Player had committed an act or acts of illegal and/or foul play 

namely a contravention of Law 10.4(l), acts contrary to good sportsmanship, in that the Player 

made contact with an opponent’s eye or eye area. The opponent was Ulster No.6, Stephen 

Ferris. 

 

The Citing Complaint was considered by a Judicial Officer, HHJ Jeff Blackett (England) at a 

hearing on 18 December 2009. The Judicial Officer issued his decision on 18 December 2009 

(“the Decision”). The Player accepted that the Citing Complaint was a true and accurate account 

of the incidents and the facts surrounding the incidents and that the complaint should thereby 

be upheld.  However later in the Hearing the Player’s representative (Madame Moyersoen) 

submitted that the alleged acts of foul play did not pass the red card threshold and that they 

should only have merited the award of a yellow card.  The Judicial Officer established that the 

Player had committed the acts of foul play and accordingly upheld the citing.  He categorised 

the offence as meriting a “Top End” classification on the scale of seriousness and determined 

the appropriate entry point being 40 weeks.  In paragraph 33 of the Decision, last sub 

paragraph, the Judicial Officer included in his determination of the entry point the factor of the 

need for a deterrence namely “Despite a number of high profile cases involving contact with 

the eye or eye area over the past two years, the sanctions imposed do not seem to have 

deterred this insidious offence and higher sanctions are necessary to change the behaviour of 

some Players and indicate that this conduct will not be tolerated” 
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In listing those other factors relative to the potential suspension of the Player, the Judicial 

Officer determined that there was one aggravating feature, namely that there was a need for a 

deterrent to combat a pattern of offending but that had already been considered in assessing 

the appropriate entry point within the top end range (namely 40 weeks).  The Judicial Officer 

listed the potential mitigating factors which could reduce the suspension upon the Player, 

stating these factors as being significant although not sufficient for the Player to be entitled to a 

“full 50% reduction” as specified in DR 6.7.36.  The Judicial Officer thereby determined that the 

appropriate sanction would be 24 weeks and that from 18 December 2009 to 3 June 2010. 

The Player’s Representative appealed by Notice of Appeal, dated 21 December 2009 in 

accordance with DR 7.2.1(b) as supplemented by a Player’s Notice of Appeal dated the same 

date of 21 December 2009.  The Player’s Representative and Player’s letters of appeal are 

contained in Appendix (1) and included on application for a hearing further to DR 7.4.8. 

The Appeal Committee sat on 13 January 2010 to consider the appeal.  

 

In addition to the members of the Appeal Committee, there was present during the Appeal 

Hearing :- 

The Player 

Madame Patricia Moyersoen, Advocate (“the Player’s Representative”) 

Oliver Terryn, Administrative Director, Stade Francais 

Roger O’Connor – Disciplinary Officer, ERC (“the Disciplinary Officer”) 

Max Duthie (Solicitor), appearing for the Disciplinary Officer (“the Disciplinary Officers’ 

Representative”) 

Jamie Herbert (Solicitor), Assistant to for the Disciplinary Officer 

 

The following documentation and other materials were considered by the Appeal Committee:- 

1. Charge letter and Citing Commissioner’s report. 

2. Hearing notices and directions, both in respect of the hearing before the Judicial Officer 

and the hearing before the Appeal Committee. 
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3. All papers available to the Judicial Officer and listed in the Decision 

4. Recorded DVD footage of the cited incidents 

5. The Decision dated 18 December 2009 

6. The said Appeal Notices by the Player’s representative together with that of the Player 

both dated 21 December 2009 

7. Additional Direction dated 6 January 2010 by the Chairman of the Appeal Committee 

requesting written submissions in respect of the application of the Player’s 

Representative and Player for a de novo hearing. 

8. Letter from the Player’s Representative responding to the Chairman’s additional 

direction regarding the application for a de novo hearing and containing additional 

grounds of appeal (Appendix II) 

9. Direction statement by the ERC Disciplinary Officer and responding to the Player’s 

grounds of Appeal and dated 11 January 2010 (Appendix III) 

 

2. FUNCTION OF APPEAL COMMITTEES IN TERMS OF ERC DISCIPLINARY RULES 

 

The decision of the Appeal Committee in the Appeal of a player, Shane Jennings, dated 22 

October 2009, cogently and properly declares the functions of Appeal Committees in terms of 

the DR’s and are ad longum narrated for the purpose of clarity and explanation as follows:  

(pages 3, 4 and 5 of the decision of Shane Jennings) 

 

“In a citing, where the Disciplinary Officer meets the burden of establishing on the balance of 

probabilities that the act or acts of foul play specified in a Citing Complaint was/were 

committed, then the Disciplinary Committee shall uphold the Citing Complaint (DR 6.7.11). It is 

for the Disciplinary Committee to decide whether or not it has been proved that the cited act or 

acts of foul play happened. The burden of proof is on the Disciplinary Officer to prove to the 

satisfaction of the Disciplinary Committee on the balance of probabilities that the cited act or 

acts happened. Proof on the balance of probabilities is no more than the Disciplinary 

Committee being satisfied that it is more likely than not that the fact in question e.g. whether 
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the cited act or acts of foul play happened, is established.  As the ERC Appeal Committee made 

clear its decision in Marius Tincu, 25 November 2008, the standard of proof required does not 

change based on the seriousness of the act or acts of foul play cited. The seriousness of the foul 

play cited is one component within the whole range of circumstances, which have to be 

weighted in the scale when deciding as to whether the Disciplinary Officer has discharged the 

burden of proof. 

 

Subject to the issue of whether the Appeal Committee should consider an appeal de novo, the 

Appellant in an appeal before an ERC Appeal Committee has the burden of proving that the 

decision being challenged was both in error and that it should be overturned or varied. As to 

the Appeal Committee’s approach, the following assistance appears in the decision of Tincu: 

“except in the case of a de novo appeal, the function of the Appeal Committee is not to review 

all of the evidence, which was before the Disciplinary Committee, and then to come to its own 

conclusions as to whether or not that evidence establishes on the balance of probabilities that 

the cited act or acts of foul play occurred” (p7 of the Decision). ERC Appeal Committees are only 

entitled to interfere with a factual determination of the Disciplinary Committee where it 

concludes that such determination was not consistent with the evidence before the Disciplinary 

Committee. As is to be derived from the decisions of previous ERC Appeal Committees in the 

cases of Alan Quinlan, Gerry Flannery, Alexandre Audebert and Tincu in making the assessment 

as to whether the evidence was consistent with such a determination by a Disciplinary 

Committee a margin of appreciation is to be accorded to the determination being challenged”.  

 

3. NOTICE OF APPEAL AND APPLICATION FOR A DE NOVO HEARING 

 

DR 7.4.8 permits Appeal Committees of ERC to determine appeals as a de novo hearing only in 

circumstances where it is shown that the circumstances are exceptional and that there are 

compelling reasons why the Appeal Committee should hear the case de novo.  The Player’s 

Representative in her address to the Appeal Committee acknowledged that the factors relied 

upon by her as justifying a de novo hearing did not fulfil the criterion of exceptional 
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circumstances but in any event was of the view that the Judicial Officer had not taken sufficient 

weight of the evidence contained within the DVD clips together with the testimony of the 

Opposition Player, namely Stephen Ferris.  Reference was made by the Player’s Representative 

to her letter to the Appeal Committee Chairman dated 8 January 2010, namely that the grounds 

of Application for a de novo hearing were that the contact with opposition player Stephen 

Ferris’s face was not eye gouging nor a deliberate attack on the opponents eyes or eye area and 

that “it is very important for the Panel to see the video and hear Mr Ferris’s testimony”.  The 

Disciplinary Officer’s Representative, expressed the contrary view that there were neither 

exceptional nor compelling reasons why the Appeal Committee should hear the case de novo 

and referred to his written submissions on the matter at paragraph (b) pages 1, 2 and 3, 

(Appendix III).   

 

The Appeal Committee having considered the submissions of the Player’s Representative and 

the Disciplinary Officers Representative together with the consideration of their written 

submissions in the matter refused the application of the Player for a de novo hearing because 

the Appeal Committee were wholly satisfied that the Appellant had failed to demonstrate any 

exceptional circumstances as to why the Appeal Committee should hear the case de novo.  

Further the Appellant had failed to show any compelling reasons why the Appeal Committee 

should hear the case de novo.  The evidence before the Judicial Officer, as laid out clearly and at 

length by him in the Decision, was wholly consistent with his determination.  There were no 

exceptional circumstances to hear the case de novo and there were no compelling reasons so to 

do. 

 

4. SUBSTANTIVE APPEAL 

 

Act of Foul Play 

 

Introduction 
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The Direction Statement of the ERC Disciplinary Officer (Appendix III) para (1), page 11 stated 

that the submissions by the Player’s Representative to the Chairman’s Additional Direction 

dated 6 January 2010, contained additional late grounds of appeal and should not be allowed.   

The Appeal Committee explained their position and that they wished to hear from the Player’s 

Representative on all of the heads of appeal contained in her letters of 21 December and 8 

January 2010, unless the Disciplinary Officer could show prejudice as to why submissions in 

respect of every aspect of the appeal should not be considered.  The Disciplinary Officer agreed 

that he could not show prejudice and in the circumstances the Appeal Committee gave the 

Player’s Representative the fullest of opportunities to address the Appeal Committee on all of 

the individual aspects of appeal as listed in the letters of 23 December 2009 and 8 January 

2010.   

 

Submissions 

 

The Appeal Committee invited the Player’s Representative to provide submissions as to why 

she considered the Judicial Officer’s decision was in error and should be overturned or varied 

(DR 7.4.8). 

 

The Player’s Representative explained that the Judicial Officer had not taken into account that 

the Player declared that he had no intention of causing injury or harm to the eye area of the 

opposition Player, Mr Ferris’s face.  Further the Player’s Representative referred to the grounds 

of Appeal in the letters of 21 December 2009 and 8 January 2010 but in particular the Player’s 

Representative considered that the Judicial Officer had erred in stating that the Player had an 

intention to target the eye area of the opposition Player,  Mr Ferris, particularly in relation to 

the second contact with the face area of Mr Ferris, had given evidence that he had not 

considered the contact with this eye or eye area to have been intentional on the part of the 

Player and the Judicial Officer had erred in categorising the seriousness of the offences at the 

top end of seriousness. 
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Additionally, the Player’s Representative contended that the Judicial Officer had failed to take 

into account the details of the “very similar decision” of an ERC Appeal Committee in respect of 

a Player Shane Jennings, which was very similar in facts and had been issued after the IRB letter 

to Judicial Personnel dated 10 July 2004 and the letter from Bernard Lapasset, Chairman, IRB, 

dated 1 July 2009, both in relation to offences involving contact with the eye area.   

 

The Player’s Representative submitted further that the Judicial Officer had not acted in a 

“proportionate” fashion in imposing the sanction upon the Player.  It was not proportionate she 

argued to levy a significant sanction upon the Player because of leniency of previous decisions 

or as a means to deter future acts of similar foul play alike to those perpetrated by the Player. 

 

Finally the Player’s Representative repeated her representations to the Judicial Officer and 

asked the Appeal Committee to reflect upon the unblemished playing record of the Player and 

that it was wholly inappropriate that he be so penalised “for the good of rugby”.  When 

addressed to the question “why was the Judicial Officer not entitled to reach the conclusion he 

did relative to the acts of foul play based upon the evidence narrated in his decision”, the 

Player’s Representative referred to her previous submissions. No attempt was made on behalf 

of the Player to examine all of the evidence before the Judicial Officer in an effort to 

demonstrate that there had been an error in his analysis of that evidence which had resulted in 

him incorrectly categorising the offending as being at the top end of the scale of seriousness.    

 

The Disciplinary Officer’s Representative submitted that there was more than sufficient 

evidence before the Judicial Officer enabling him to reach the conclusions he did in relation to 

the entry point and the sanction imposed upon the Player.  The Disciplinary Officers 

Representative referred the Appeal Committee to his detailed written submissions contained in 

his Direction Statement (Appendix III). 
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After a short adjournment the Appeal Committee explained that there was nothing in the 

submissions which had been made to the committee which had led the committee to conclude 

that the Judicial Officer had not been entitled on the evidence to conclude that the admitted 

acts of foul play should be properly classified at the top end of the range of seriousness. Indeed, 

in light of the decisions in cases such as Hartley and Bergamasco a top end sanction for an 

offence involving intentional contact with the eye or eye area in the circumstances which were 

apparent from the video coverage of the incidents in this case made a categorisation at the top 

end entirely appropriate if not inevitable. The video evidence clearly shows to incidents of 

contact with the eye or eye area of Mr Ferris by the Player in circumstances which are wholly 

consistent with the finding of intentional contact made by the Judicial Officer. 

 

The Appeal Committee records its disappointment that despite the very clear guidance on the 

extent of the role of the Appeal Committees in cases where there is not a de novo given in 

decisions such as Quinlan, Flannery, Audebert, Tincu and Jennings  appellants continue to bring 

and argue appeals on a basis that effectively invites the Appeal Committee to take a different 

view of the evidence taken by a Judicial Officer and to effectively substitute its assessment of 

the evidence for that of the Judicial Officer. That is not the role or function of Appeal 

Committees within the ERC Disciplinary Rules, except where a de novo hearing is allowed or in 

circumstances where new evidence is admitted on appeal which was not before the Judicial 

Officer. In that latter circumstance the other evidence in the case may need to be re-evaluated 

in the light of new evidence admitted at the appeal stage. However, in this case a de novo 

hearing was refused for the reasons given above and there was no application to admit new 

evidence at the appeal stage. 

 

Additional matters at the direction of the Appeal Committee 

 

The Appeal Committee then asked the ERC Disciplinary Officer and the Player’s Representative 

to address the Appeal Committee on two questions:- 
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(a) was the Judicial Officer in error in taking into account the IRB letter to Judicial Personnel 

dated 10 July 2009, regarding “eye gouging” together with Bernard Lapasset, Chairman 

IRB’s letter dated 1 July 2009, regarding matters of deterrent in determining where in 

the top end range the entry point should be in this case and 

(b) was the Judicial Officer in error in paragraphs 35 and 36 of his determination by not 

taking account of the need for deterrence as an aggravating factor? 
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DETERMINATION OF THE APPEAL COMMITTEE  

 

(1) That the Appellants application for a de novo hearing be rejected. 

 

(2) That the Judicial Officer had not erred in categorising the offending as being at the top end 

of the range of seriousness. 

 

(3) That the Judicial Officer erred in including in his assessment of the seriousness of offence 

the need for a deterrent of such acts of foul play as described in the IRB letter to Judicial 

Personnel dated 10 July 2009, and the letter from Mr Bernard Lapasset, Chairman IRB dated 1 

July 2009.   

 

The Appeal Committee determined that it was the assessment of the seriousness of the on field 

offending as provided for in DR 6.7. 32 that determined the level of entry point and in the case 

of top end offending where in the range a particular incident or incidents of offending should 

be placed. The seriousness of the offending in any particular case was not affected by any 

general need to deter a pattern of offending. Rather, the need for a deterrent to combat a 

pattern of offending should be considered under DR 6.7. 34, as a potential aggravating factor. 

In effect the issue of deterrence is an off field circumstance to be taken account of at the stage 

of considering DR 6.7.34. 

 

The Appeal Committee determined that upon the basis of an assessment of the seriousness of 

the offending, the entry point should be 30 weeks.  In reaching this assessment the Appeal 

Committee took account of all of the Judicial Officer’s comments in reaching the entry point 

with the exception of the deterrent factor (para 33 sub paragraph 4, p12 of the Decision).  The 

Appeal Committee noted in particular that there were two separate established acts of 

intentional targeting of the eye area of the opposition Player by the Player. 
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(3) Further to DR 6.7.34, it had been established that there was a need for a deterrent to 

combat a pattern of offending as outlined in the said IRB and Bernard Lapasset letters which 

was as appropriate aggravating factor.  The Appeal Committee considered that an aggravating 

factor of 25% was appropriate (thereby increasing the potential sanction, prior to taking 

account of any mitigation, to a suspension of 37.5 weeks).  

 

(4) The Appeal Committee agreed with the Judicial Officer that there were mitigating factors 

which “deserved significant recognition in reducing the sanction” and also agreed that 50% 

mitigation was inappropriate in light of the Player’s limited admission in respect of his 

perpetration of the acts of foul play (Judicial Officer decision para 35 sub para (1). The Appeal 

Committee agreed with the Judicial Officer that mitigation of 40% was appropriate in this case. 

In applying a mitigation factor of 40% to the aggravated period of suspension of 37.5 weeks the 

Appeal Committee varied the decision of the Judicial Officer but only to the extent of reducing 

the period of suspension of the Player from 24 to 23 weeks.  The Player is suspended from 

taking part in the game of Rugby up to and including 27 May 2010. 

 

(5) Both Parties are directed to provide the Chairman of the Appeal Committee their 

submissions in respect of costs, in writing within seven days of this decision. 

 

 

 

Professor Lorne D Crerar 

Chairman 

Appeal Committee 

13 January 2010 
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