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EUROPEAN RUGBY CUP 

DECISION OF THE DISCIPLINE COMMITTEE 

 

Held at the offices of the IRB, 

Huguenot House, 35-38 St Stephen’s Green, Dublin, Ireland 

 

Wednesday 13
th

 March 2011 at 15:40pm 

 

IN RESPECT OF:- 

 

C S Bourgoin-Jallieu (“Bourgoin”) 

 

AND 

 

A Misconduct Complaint that in breach of Clause 3.8 of the Amlin Challenge Cup Tournament Rules 

2010/2011, Bourgoin failed and/or refused to use its best endeavours to procure that the match 

between Bourgoin and Newcastle Falcons Ltd (“Newcastle”) (“the Match”) was not postponed (or 

otherwise re-scheduled by European Rugby Cup Limited (“ERC”)) on 22 January 2011 due to 

adverse weather or venue conditions, more particularly by failing and/or refusing to take all 

appropriate steps to protect and prepare the pitch at Stade Pierre Rajon and/or failing and/or refusing 

to have an alternative venue in reserve where the Match could be played at the scheduled time and 

on the scheduled date, in the event that Stade Pierre Rajon pitch was unplayable which constitutes 

misconduct under Clauses 3.2 and 3.3.2 of the Disciplinary Rules of the 2010/2011 Amlin Challenge 

Cup (the “Misconduct Complaint”). 

 

MEMBERS OF THE COMMITTEE (“the Committee”) 

 

Mr Robert H P Williams (Chairman) (Wales) 

Mr Roger Morris (Wales) 

Mr Mark McParland (Ireland) 

 

DECISION OF THE COMMITTEE: 

 

(i) Bourgoin had committed the act of the Misconduct Complaint and that Bourgoin be fined a 

sum of 75,000 Euros, such sum to be paid within 28 days of the date of this Decision to ERC. 

 

(ii) That Bourgoin be expelled from the tournament and/or banned from future competitions 

organised by ERC for one year, such expulsion however to be suspended for five years  up to 
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and including the 2015/2016 season on condition there was no further breach of Tournament 

Rule 3.8. 

 

(iii) That Bourgoin pays the Disciplinary Officer‟s costs, including those of his legal representative, 

such costs to be agreed but in default of agreement, to be the subject of an assessment by 

the Disciplinary Committee. 

 

(iv) That Bourgoin pays 50% of the costs of convening and holding of the hearing. 

 

_________________________________________________________________________________ 

 

INTRODUCTION 

 

The Committee was convened by Professor Lorne D. Crerar, Chairman of the ERC Discipline Panel 

pursuant to the Disciplinary Rules of the 2010/2011 Amlin Challenge Cup  in respect of the complaint 

of misconduct against Bourgoin brought by Roger O‟Connor, Discipline Officer of ERC as set out in a 

letter dated 16 March 2011 addressed to Professor Crerar.  The complaint of misconduct concerned 

the postponement of a Match in round six of the 2010/2011 Amlin Challenge Cup between Bourgoin 

and Newcastle initially scheduled to be played at 8:45pm on 22 January 2011 at Stade Pierre Rajon 

(“the Match”).  The Misconduct Complaint against the Club was in respect of its failure and/or refusal 

to use its best endeavours to procure that the Match was not postponed (or otherwise re-scheduled 

by ERC) due to adverse weather or venue conditions and in failing to have an alternative venue 

available in breach of Clause 3.8 of the 2010/2011 Amlin Challenge Cup Tournament Rules 

(“Tournament Rules”). 

 

Present at the hearing in addition to the members of the Committee were the following: 

 

Mr Roger O‟Connor – Disciplinary Officer, ERC (“the Disciplinary Officer”) 

Mr Max Duthie – Legal representative for the Disciplinary Officer (“Mr Duthie”) 

Mr Julian Bernard – Representative of Bourgoin (“Mr  Bernard”) 

Ms Silvia Kleinoan – Translator 

Ms Marie Delumeanu – Translator 

 

HEARING 

 

At the beginning of the hearing the Chairman introduced himself and the other members of the 

Committee. The Chairman asked if there was any objection to the composition of the committee and 

the parties confirmed there was none.  The others present also identified themselves and confirmed 

their role in the proceedings.  The Chairman confirmed that the Club was before the committee in 

relation to the misconduct complaint.   Mr Bernard informed the committee that he was the Bourgoin 
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head of marketing, commercial manager, match organiser and was the representative of Bourgoin at 

the hearing and fully authorised to answer the complaint on their behalf.   

 

The Committee had been provided with the following documentation which, it was considered, would 

be material to their decision: 

 

(i) The Amlin Challenge Cup Participation Agreement 2010/2011 which included the Tournament 

Rules and the Disciplinary Rules. 

(ii) The Misconduct Complaint letter from the Disciplinary Officer to Professor Lorne Crerar of 16 

March 2011. 

(iii) The letter to ERC from Gaston Maulin the chairman of Bourgoin of 23 December 2010. 

(iv) A further letter from Gaston Maulin to ERC of 24 January 2011. 

(v) A letter from Gaston Maulin enclosing certain documents which included a report from a 

Judicial Officer dated 24 January 2011. 

(vi) The documents referred to in the above letter. 

(vii) The Referee‟s report (undated) on the events which occurred in Bourgoin on 22
nd

 and 23
rd

 

January 2011. 

(viii) The letter from John Stokoe of Newcastle  dated 25 January 2011. 

(ix) The report (by e-mail) of the Match Commissioner Esteve Fernandez of 31 January 2011. 

(x) The report of Tom Walsh of ERC with his account as to what occurred on Saturday 22
nd

 and 

Sunday 23
rd

 January 2011. 

(xi) The note from Cyril Lafont, an FFR official dated 24 January 2011. 

(xii) The letter of 3 February 2011 from Roger O‟Connor to Gaston Maulin. 

(xiii) The letter from Roger O‟Connor to Dave Thompson of Newcastle  of 3 February 2011. 

(xiv) The diary of events by D R Thompson, the Chairman of Newcastle covering the period 21 

January 2011 – 23 January 2011 and the response to specific questions. 

(xv) A copy of the letter from Gaston Maulin to ERC dated 10 February 2011. 

(xvi) A table showing the minimum, maximum and mean temperatures in Lyon Satolas (the 

nearest weather station to Bourgoin) the days before the original scheduled Match (22 

January 2011. 

(xvii) A copy of the ERC case against Calvisano s.r.l (“Calvisano”) dated Thursday 2 March 2006.   

(xviii) Four England and Wales  case law reported decisions on the interpretation of the obligation to 

use “best endeavours” namely:- 

 

(a) Sheffield District Railway –v- Great Central Railway (1911) TLR 452. 

(b) Rhodia International Holdings Limited –v- Huntsman International LLC (2007) 

EWHC292 (COMM). 

(c) IBM –v- Rockware Glass (1980) FSR2335. 

(d) Terell –v- Mabie Todd & Company Limited (1952).  
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(xix) ERC‟s response to standing directions (Section C of appendix 6 to the Disciplinary Rules). 

 

The Chairman reminded all parties that the Tournament Rules and the Disciplinary Rules found in the 

Participation Agreement for the Amlin Challenge Cup 2010/2011 would apply.  The hearing would be 

conducted in accordance with the procedures set out in the Disciplinary Rules paragraph 6.6. 

 

The Chairman outlined the purpose of the hearing and the procedure to be followed.  The Chairman 

in particular reminded all concerned that if the complaint was not admitted, ERC would present their 

evidence and they would have to establish the misconduct and the burden of proof would be on the 

balance of probabilities.  Bourgoin would be entitled to question the evidence through the Committee 

and present its case and make the closing submissions.  If the complaint was admitted or upheld, the 

Committee would proceed to sanction with Bourgoin making submissions on sanction.  The Chairman 

established that all those present understood the nature of the Misconduct Complaint against 

Bourgoin and that both parties had received copies of the documents referred to above. 

 

Before putting the Misconduct Complaint to Bourgoin, the Chairman indicated that there was a  

preliminary issue which needed to be addressed:- 

 

(i) Mr  Bernard was asked why Bourgoin had not complied with the standing directions.  Mr 

Bernard replied by stating that they had responded to the matters raised by the Disciplinary 

Officer in his communications but the Disciplinary Officer had been using the English 

language and it had taken time for them to be translated.  The Chairman pointed out that 

Bourgoin were not being asked about the responses to the Disciplinary Officers‟ 

communications but were being asked why they had not responded to the standing directions.  

Mr  Bernard was referred to Appendix 6 in Disciplinary Rules C.  He had a French translation 

of the Disciplinary Rules with him and his attention was drawn to (inter alia)  the fact that the 

Club should no later than 48 hours prior to the hearing have sent the Chairman the statement 

setting out whether they accepted the act of misconduct. 

 

 Mr Bernard accepted they had not complied with that direction and said that this was because 

all the papers had been referred to their legal counsel who was responsible for dealing with 

the matter. 

 

 The Chairman drew Mr Bernard‟s attention to Disciplinary Rule 6.7.10 and as Mr  Bernard 

had the French translation in front of him, he read it and the Chairman reminded him that the 

Committee would determine what action it would take as a consequence of the failure of the 

Club to comply with the standing directions and he was advised that the consequences could 

include a fine or an order relating to costs or even a refusal to allow it to adduce evidence and 

make submissions.   
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 Mr  Bernard was advised that the Committee was not going to prevent him from presenting 

his case but  this did not rule out the possibility of other sanctions being imposed on the Club 

as a result of its failure to comply with the standing directions. 

 

THE PLEA TO THE MISCONDUCT COMPLAINT 

 

The Misconduct Complaint was put to Mr  Bernard on behalf of Bourgoin and he stated that the Club 

would be admitting the Misconduct Complaint.   

 

The Chairman confirmed that in so far as the Misconduct Complaint  was concerned, the Committee 

would be dealing with the events leading up to the scheduled kick-off time on Saturday 22 January 

2011 and would not be considering any of the subsequent events. The committee would not therefore 

have to concern itself with what  occurred on Sunday 23 January 2011 when Newcastle left before the 

scheduled 12:00 midday pitch inspection and the re-scheduled 14:00 hours kick-off.  For the 

avoidance of doubt, the Chairman asked Mr Bernard whether he was making an unequivocal 

admission of the Misconduct Complaint.  Mr  Bernard confirmed that it was an unequivocal admission. 

 

THE CASE AGAINST BOURGOIN 

 

The Chairman therefore advised Mr Bernard that as the Club was admitting the Misconduct 

Complaint, the Committee would proceed to consider the issue of sanction.  They would still need to 

consider all the evidence and asked Mr Duthie to outline the ERC case to which Bourgoin would be 

entitled to respond.  This would be followed by Mr Duthie making submissions on the sanction options 

but with Bourgoin making  the closing submissions in respect of sanction options. 

 

Mr Duthie, on behalf of ERC, referred the Committee to the documents enumerated above, some of 

which the Committee took as read and he highlighted in chronological order key events referred to in 

the various statements.   

 

The Committee noted the Amlin Challenge Cup Participation Agreement (“Participation Agreement”) 

and in particular Clause 1.3 of the 2010/2011 Amlin Challenge Cup Participation Agreement which 

states:- 

 

„The club … accepts and agrees to be bound by, to observe and to comply with ... 

the Terms and Conditions.‟ 

 

(Under Clause 1.1 of the Participation Agreement, the „Terms and conditions‟ are defined as „the 

terms and conditions of participation in the Tournament‟ as set out in the Participation Agreement and 

the schedules thereto). 
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Clause 3.8 of the Tournament Rules states: 

 

Each Club shall use its best endeavours to procure that any Match for which it is 

the “home” Club does not, due to adverse weather or venue conditions (a) have to 

be postponed pursuant to clause 3.6, above …, or (c) have to have its kick-off time, 

date or venue altered by ERC pursuant to Clause 3.4, above, or 3.9, below.  This 

shall include (without limitation) taking all appropriate steps to prepare and protect 

the playing surface at its designated venue (e.g., use of covers and heaters), 

having an alternative venue in reserve where the Match may be played if the 

playing surface at the original venue is unplayable, and acting on any 

instructions/protocols given by ERC at any times.  Any alleged failure and/or 

refusal to satisfy this best endeavours obligation shall be referred to the 

Disciplinary Officer for investigation, enquiry and/or the bringing of Misconduct 

complaint(s) in accordance with the Disciplinary Rules (including clause 6.7.17 

thereof).  If Misconduct complaint(s) are brought under this Clause 3.8, and it is 

found by the appointed Disciplinary Committee …….that the Club failed and/or 

refused to satisfy its best endeavours obligation the sanction will be (in addition to 

any other sanction or sanctions the Disciplinary Committee …. considers 

appropriate pursuant to Clauses 6.7.29 and 7.4.19 of the Disciplinary Rules) a fine 

of not less than 30,000 Euros and an order to pay the “away” Club all reasonable 

costs incurred as a result of the refusal/failure. 

 

Clause 1.2 of the Disciplinary Rules states:- 

 

These Disciplinary Rules shall apply to and bind each Club … throughout the 

Tournament.  By participating in the Tournament, each Club … shall be deemed to 

have accepted these Disciplinary Rules and agreed to be bound and to abide by 

their provisions … 

 

Pursuant to Clauses 3.1 and 4.1.5 of the Disciplinary Rules, disciplinary proceedings may be brought 

against a club that commits an act of Misconduct.  Clauses 3.2 and 3.3 of the Disciplinary Rules set 

out a definition of „Misconduct‟ and a number of examples of the types of conduct the constitute 

„Misconduct‟.  In particular, „Misconduct‟ is specified to include: 

 

 “…any conduct, behaviour, statements or practices by a Club and/or any of 

its …other Person … on or off the playing enclosure, during a Match or 

otherwise … that is unsporting and/or insulting and/or that brings or has the 

potential to bring the sport of rugby union, the Tournament, other Clubs or 

persons, match officials, ERC and/or any sponsor or other commercial 
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partner of the Tournament or ERC into disrepute and/or that is not in 

accordance with the Participation Agreement Clause 3.2; and 

 

 breaching any … provision of the Participation Agreement (Clause 3.3.2).” 

 

In this case, Bourgoin had pleaded guilty that they had not used its best endeavours to procure that 

the Match was not postponed (or otherwise re-scheduled by ERC) on 22 January 2011 due to 

adverse weather or venue conditions, more particularly by failing and/or refusing to take all 

appropriate steps to protect and prepare the pitch at Stade Pierre Rajon and/or failing and/or refusing 

to have an alternative venue in reserve where the Match could be played at the scheduled time and 

on the scheduled date, in the event that the Stade Pierre Rajon pitch was unplayable.  That 

represented a breach of Clause 3.8 to the Tournament Rules which constituted misconduct under 

Clauses 3.2 and 3.3.2 of the Disciplinary Rules. 

 

Mr Duthie referred the Committee to the legal definitions of “best endeavours” in the cases which 

were referred to in the documents which had been produced.  He advised the Committee that 

although the series of cases had been tried under the laws of England and Wales, the same legal 

principle applied under Irish law.  One of the members of the Committee was an Irish lawyer and he 

confirmed this.  In particular, the Committee noted:- 

 

(i) Sheffield District Railway Company –v- Great Central Railway Company (1911) TLR … which 

refers to best endeavours as meaning what the words said i.e they do not mean second best 

endeavours …  They do not, however, mean that the limits of reason must be overstepped 

with regard to the costs of the service, but short of these qualifications the words mean that 

one was, broadly speaking, leaving no stone unturned.  

 

(ii) In Rhodia International –v- Huntsman (2007) EWHC292 … the difference between 

reasonable endeavours and best endeavour was explained in that an obligation to use 

reasonable endeavours probably only required a party to take one reasonable course, not all 

of them, whereas an obligation to use best endeavours probably required a party to take all 

the reasonable courses one could. 

 

(iii) In IBM –v- Rockware Glass (1980) FSR2335 … best endeavours are said to oblige one to 

take all those reasonable steps which are prudent in a determined man acting in his own 

interests and anxious to obtain [planning permission] would have taken. 

 

(iv) The Calvisano case – This followed the interpretation of best endeavours in IBM –v- 

Rockware (see above). 
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Mr Duthie emphasised the importance of fulfilling fixture obligations.  Failure to fulfil them affected the 

reputation and integrity of not only ERC  competitions but the sport in general.  So many groups and 

stakeholders relied on the fixture being played on time e.g. spectators turning up to see the game, the 

television company, television viewers, the press,  other teams, sponsors, commercial partners and 

ERC as a whole.  ERC makes it clear in the Tournament Rules how important it is that fixtures take 

place on the scheduled time.  

 

Mr  Duthie highlighted the following facts:- 

 

(i) The Committee were referred to the letter from Gaston Malan, the Chairman of Bourgoin  

dated 23 December 2010 in which he complains about the late kick-off (8:45pm) at that time 

of the year (22 January 2011) when the Chairman is clearly anticipating adverse weather 

conditions and the Club would be incurring “more expenses” to take preventative measures 

“for the Match to be played”.  It is quite clear, therefore, that the Club knew at the outset what 

actions it might have to take to ensure that the fixture took place on the scheduled day and 

time.   

 

(ii) The weather report for the Bourgoin area for 20 January 2011  showed that the minimum 

temperature to be less than below zero.  The forecast for the time of the  Match was said to 

be -6° to -8°.  Again, therefore, the Club knew on the days leading up to the game the type of 

temperatures which it would have to contend with. 

 

(iii) When Newcastle arrived at the stadium for their captains‟ run out at 11:00am on the day of 

the Match (22 January 2011) it was clear to it that there had been no pitch protection in place 

overnight.  They alerted Mr Tom Walsh of ERC, and who was at that time in Montpelier, of 

their concerns as to the condition of the pitch and ask that he arranges a referee‟s inspection. 

 

(iv) At 12:40pm on 22 January 2011 Mr Tom Walsh records that Bourgoin inform him that 

although it was cold and getting colder, the pitch should be “okay to be played”.   

 

(v) The Referee‟s report refers to his arrival at the pitch at 13:00  and that the pitch “in some 

parts is very hard and unplayable at that time”.   

 

(vi) The reports of the Referee and Mr John Stokoe refer to Bourgoin being asked what 

alternative venues were available.  Mr John Stokoe‟s report states that Bourgoin said it did 

not have an alternative venue.  Mr Tom Walsh‟s report records that Bourgoin said there was 

none in the area and that any other alternative was over 100 kilometres way. 

 

(vii) The report of Mr Tom Walsh refers to “plant works” to be carried out on the pitch during the 

afternoon and that the plant works would be “machines to breakup the surfaces”.   
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(viii) Mr John Stokoe‟s report states that at 17:45  he arrived back at the stadium and it was clear 

to him that nothing had been done to the pitch since 13:30  

 

(ix) At 18:45  the Referee carried out a pitch inspection and declared it to be unplayable.  He 

reports this to Mr Tom Walsh at 18:50.  There was a further inspection when the Newcastle 

representatives are present and according to Mr John Stokoe, the Referee expressed his 

view that the pitch was unplayable.   

 

(x) Bourgoin is given more time, however, but when the Referee inspects the pitch at 19:30 he 

again described the pitch “as previously the pitch was unplayable”.  He also states “no efforts 

having been undertaken” i.e no efforts had been carried out to make it in a playable condition.  

Mr John Stokoe in his report also states “again, during this time no work was carried out on 

the pitch”.   

 

(xi) The Match did not therefore go ahead at the scheduled time and was postponed until 14:00 

on the following day 23 January 2011. 

 

Mr  Duthie, on behalf of ERC,  submitted that “ERC had been bending over backwards to give 

Bourgoin every opportunity and time to fix it” i.e to put in place measures so that the pitch would be 

playable. 

 

The summation of his submissions was that it was quite clear from the information contained in the 

various statements of the Referee, Mr Tom Walsh and Mr John Stokoe, that Bourgoin had made little 

or no effort to ensure that the game could go ahead at 8:45pm on 22 January 2011.  It was only after 

the game had been postponed that Bourgoin took any steps to try and make the pitch playable by 

bringing in blowers, heaters and covers.  By that time, however, it was too late and Mr Duthie 

reminded the Committee the Misconduct Complaint related to the steps that they should have taken 

up to the scheduled time and the Committee does not have to concern itself with any actions taken 

afterwards.   

 

The Committee invited Mr  Bernard to put  questions to Mr Duthie but he had none. 

 

BOURGOIN’S RESPONSE TO ERC CASE 

 

Before addressing the Committee on the sanctions, Bourgoin was invited to respond to the 

chronology. 

 

 

Mr  Bernard‟s evidence can be summarised as follows:- 



15/SM/JN/ERC80502 
27 04 11 

10 

 

“There had been a meeting on Friday morning (21 January 2011) between 

members of the Club and members of the Town Council.  The Town Council‟s view 

was that the weather forecast was such that it was not necessary to cover the pitch 

but as a precautionary measure, covers were brought to the venue.  Some areas of 

the pitch were hard but we were confident that as the daytime temperatures were 

positive, that the pitch would be playable.” 

 

“When we (Bourgoin) were aware (on Saturday 22 January 2011) that Newcastle 

had said that the pitch was not playable, measures were put in place to soften the 

harder parts in that tractors equipped with rollers drove up and down the pitch.” 

 

“We requested extra time to prepare the pitch and it was our intention to spray 

sand onto the pitch but were advised that spraying sand would not alter the playing 

conditions and so we did not spray sand on the pitch.” 

 

“Parts of the ground had no grass but where there was grass, the pitch was soft.” 

 

“We had not covered the pitch during the day because we wanted it to benefit from 

the sunshine but by 6:00pm it was probably too late.” 

 

QUESTIONS BY THE COMMITTEE 

 

(i) Mr Bernard was questioned as to when the covers had been brought to the ground.  When he 

had given his evidence at the outset, he had indicated that the covers had been brought to 

the ground as a precaution on the Friday before the game.  He, however, admitted, when 

further questioned, that the equipment, which was subsequently used after the game had 

been postponed, had been at the ground on the Tuesday or Wednesday before the game. 

 

(ii) Mr Bernard was asked about the steps that the Club had taken in connection with the 

Montpelier game, because in the letter from Mr Gaston Maulin of 23 December 2010 he had 

referred to the expense which the Club had gone to in their previous Amlin Challenge Cup 

match on 18 December when they took preventative measures to enable the game to be 

played at 8:45pm (the same time as the Newcastle game) “in spite of the adverse weather 

conditions”.   

 

 Mr  Bernard explained that it had been snowing during the period before the Montpelier game 

and as a result the ground had been covered with a tarpaulin and then the pitch was cleared 

of the snow by using special equipment with a lot of workmen.  It had cost 10,000 Euros.  He 

conceded when further questioned that the Club only had to pay 60% of this.  He also 
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accepted that the special equipment which was required to prepare for the Montpelier game 

would not have been needed for the Newcastle Match.  He confirmed that the equipment 

which was used after the Newcastle game had been postponed, was already on site and had 

been at the ground during the days leading up to the Match. 

 

(iii) When Mr  Bernard was questioned about who had the authority to insist on the preventative 

measures i.e the Town Council or the Club, his response was that there were protocols in 

place between the Club and the Town Council concerning such matters but he stated “the 

buck stops with the Town Council”.  He added that when Newcastle had expressed concerns 

about the condition of the pitch, pressure was then put on the Town Council to remedy 

matters but that nothing was really done until after the game had been postponed from the 

Saturday night to the Sunday afternoon. 

 

Having dealt with the chronology of events leading up to the postpone of the match, ERC were invited 

to make submissions on the sanction options. 

 

ERC – SANCTION OPTIONS 

 

Mr Duthie said that Bourgoin‟s defence was that its Town Council is responsible for the ground and 

that it cannot insist on what steps are to be taken to ensure that the game goes ahead.  He pointed 

out that other Local Authorities take great steps to ensure that their pitches are playable and even in 

this instance there were blowers and covers at the venue during the days before the Match was 

scheduled to take place but they were not used until after the Match had been postponed to the 

Sunday. 

 

He also said that it was not clear what steps Bourgoin had taken to find an alternative venue other 

than to say that the alternatives within the Bourgoin area would be in the same condition and the 

other venues which would not be in the same condition would be 100 kilometres away.  Mr Max 

Duthie made the point that although 100 kilometres may seem a large area, why was it restricted to 

just 100 kilometres?  Some clubs had had to travel much greater distances to alternative venues. 

 

Mr Max Duthie referred the Committee to Rule 3.8 of the Tournament Rules which provides that 

unless there are exceptional circumstances, the sanction for a Club which has not used its best 

endeavours to procure that any match for which it is the “Home Club” does not, due to adverse 

weather or venue conditions, have to be postponed or have its kick-off time, date or venue altered by 

ERC, is a fine of not less than 30,000 Euros and an order to pay the away club all reasonable costs 

incurred as a result of the refusal/failure. 
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He referred the Committee to Rule 6.7.29 of the Disciplinary Rules which sets out the sanctions which 

the disciplinary could impose where they have upheld a Misconduct Complaint and the Committee is 

entitled to impose any one or more of the following sanctions as it deems appropriate:- 

 

 (a) Caution, reprimand and/or warning as to future conduct. 

 (b) Fine. 

 (c) Deduction of points earned in the tournament. 

 (d) Awarding of a match or matches by default. 

(e) Voiding the result of a match and ordering of a replay at a venue of the Disciplinary 

Committee‟s choice. 

(f) Compensation payments to any party affected by the misconduct. 

(g) Expulsion from the tournament and/or banned from future competitions organised by 

ERC. 

 

He also pointed out, however, that the sanctions can be suspended. 

 

He also advised the Committee that when looking at the extent of the wrong doing, the Committee 

could consider the criteria of the aggravating and mitigating factors which are set out in Disciplinary 

Rules 6.7.34 and 6.7.35.   

 

In addition, he referred the Committee to the Calvisano case in 2006 where the Club were fined 

10,000 Euros for a similar misconduct complaint i.e failing to use best endeavours to ensure that the 

Match could proceed as scheduled.  It also had to pay their opponents compensation.  The decision 

was appealed and although the order for compensation was annulled, the Appeal Committee upheld 

the fine of 10,000 Euros. Mr Duthie went on to explain, however, that ERC  subsequently considered 

the issue of games not proceeding as scheduled and amended the Disciplinary Rules to provide that 

the minimum level of fine would be 30,000 Euros.   

 

He advised the Committee that Newcastle had not suffered any loss as a result of the postponement 

and therefore there is no need to consider a compensation payment.   

 

He informed the Committee that many clubs now invest in equipment to ensure that they are able to 

meet the best endeavours test and it therefore seems unfair if some clubs do not make such 

investments.  Where they do not make those investments or attempt to meet their obligations, they 

should take the consequences. 

 

Bourgoin had pleaded guilty to the misconduct complaint but very late in the day.  It was not until Mr 

Bernard had arrived at the hearing that ERC was aware that it was admitting the complaint.  Costs 

should therefore follow the event. 
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BOURGOIN’S SUBMISSIONS ON THE SANCTION OPTIONS 

 

Mr  Bernard submitted that Bourgoin has always taken an active part in European tournaments and 

shows respect to the European competitions, as was evidenced by the efforts that they went to to 

ensure that the Montpelier game went ahead.   

 

The Club had asked the Town Council to cover the pitch but they did not do so.  He accepted, 

however, that the tournament rules were between ERC and the Club and not between ERC and the 

Town Council. 

 

As a result of what had happened in this particular case, the Club would now be reviewing the 

arrangements it has with the Town Council so that equipment would be provided by external 

contractors.  He accepted that the Club should have its own equipment. 

 

The Club had spent a lot of money on preparing for the Match and the fact that the game was not 

played was very difficult for it, its supporters and its  partners.  It had incurred costs of 19,438 Euros in 

staging the game.  He felt that it should be reimbursed the costs, albeit not by ERC. 

 

He asked that the Committee show some clemency.  

 

When he was asked to address the Committee on Disciplinary Rule 6.7.29, he suggested that a 

reprimand would be a sufficient penalty. 

 

 

Prior to retiring to consider sanction, the Committee enquired as to how much Bourgoin benefited 

financially from taking part in the ERC competition.  Mr Bernard  was not able to give specific details 

but mentioned a figure of E300,000 as the sum the club received albeit indirectly for participation in 

the Amlin Challenge Cup. 

 

The Committee retired to consider the sanction options in private. 

 

THE CONCLUSIONS OF THE DISCIPLINARY COMMITTEE 

 

The Committee firstly considered the explanations of Bourgoin to the Misconduct Complaint because 

although Bourgoin had pleaded guilty to it, they had sought to justify their position by:- 

 

(i) Passing the responsibility  for the lack of preparation and protection of the playing surface to 

their Town Council who owned and maintained the ground, giving the impression that the 

Club had no influence as to what steps the Council should or could have taken to ensure that 

the pitch was playable. 
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(ii) At the meeting between the Club and the Town Council the day before the game, Bourgoin 

said that the Council felt that the weather temperatures were such that it was not necessary to 

cover the pitch during the day or overnight. 

 

(iii) It had not covered the pitch during the day of the Match because it would not then benefit 

from the sunshine. 

 

(iv) Bourgoin had taken extensive steps to ensure that the Amlin Cup game against Montpelier in 

December had gone ahead and used this to demonstrate the commitment of the Club to 

ensure that games within the competition did go ahead. 

 

The Committee‟s findings on Bourgoin‟s explanations were: 

 

(i) They were very unimpressed with the statement by Mr  Bernard that the “buck stopped” with 

the Town Council.  In the Committee‟s view, this summed up the whole approach of Bourgoin 

to the preparation of the ground in readiness for the Bourgoin and Newcastle Match.  At the 

hearing, Mr  Bernard accepted that the Participation Agreement was between Bourgoin and 

ERC and not between the Town Council and ERC.  Furthermore, the Council and Bourgoin 

had previously co-operated to provide tarpaulin and specialist equipment and extra man 

power to protect the pitch for the Montpelier game and this, in the Committee‟s view, 

confirmed that the Town Council had the commitment and the necessary resources to ensure 

the game be played if Bourgoin had demonstrated a determination to do so.  The Committee 

was left with the distinct impression that Bourgoin was not determined that the Match should 

proceed as scheduled.  

 

(ii) Bourgoin also tried to submit that the temperature in the days before the game did not cause 

concern but this is not borne out by the information produced by ERC as to the average 

temperatures in the area on the days before the game. 

 

(iii) Bourgoin had also submitted it had not covered the pitch during the day of the Match because 

it would not then have benefited from the sunshine.  This, as far as the Committee was 

concerned, was a very lame excuse and they were not impressed with it as an explanation. 

 

(iv) Bourgoin had referred the Committee to the steps that it had taken to ensure that the Amlin 

Cup Match against Montpelier in December had gone ahead and did so as if to demonstrate 

its commitment to ensure that matches within the competition are played as scheduled.  The 

Committee‟s view, however, is that it merely demonstrated that Bourgoin were determined to 

ensure that the Montpelier Match was played but did not have the same determination when it 

came to the Newcastle Match. 
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 Bourgoin could not argue that it was taken by surprise about the weather because their 

Chairman, Mr Gaston Maulin, had written to ERC on 23 December 2010 complaining about 

the fixture with Newcastle being scheduled at 8:45pm on 22 January 2011 because, as he 

pointed out, there was a real possibility of there being adverse weather conditions.  The fact 

that Bourgoin did not heed its own warning was seen by the Committee as a damning 

indictment on its attitude to protecting the playing surface. 

 

(v) It also transpired during the hearing, when Mr  Bernard was questioned by the Committee, 

that the Town Council had the resources, which were subsequently used in an attempt to 

prepare the ground for the re-scheduled kick-off, available at the ground during the days 

leading up to Saturday 22 January 2011 when the game should have taken place.  These 

resources were only used after the scheduled kick-off was postponed to the Sunday.  At that 

point the Committee concluded that Bourgoin had realised that the problem was not going to 

go away.  No explanation was ever provided as to why they had left it so late. 

 

(vi) The second part of the Misconduct Complaints relates to Bourgoin‟s failure to provide an 

alternative venue.  Its explanation that all of the pitches within 100 kilometres area would be 

the same is regarded as being totally unacceptable.  No evidence of alternative venues was 

produced and  the committee concluded that it had not made any alternative arrangements.   

 

(vii) The Committee was satisfied that there had been a serious failure on Bourgoin‟s part to 

discharge is obligations under the Participation Agreement both with regard to providing a 

pitch which was playable and/or having an alternative venue available if it was not playable.  

The explanations were unconvincing and the Committee was left with the impression that 

Bourgoin had adopted a blasé  attitude to the fixture being fulfilled until it was too late in the 

day.  The Match with Newcastle was a “dead rubber” and the committee concluded that  

Bourgoin was more interested in its domestic matches. 

 

(viii) Under Tournament Rule .3.8 the minimum fine for a misconduct complaint which it pleaded 

guilty, unless there are exceptional circumstances, is 30,000 Euros.  Bourgoin had not put 

forward any of the points of explanation set out above as being “exceptional circumstances”.  

Nonetheless, the Committee felt it incumbent to consider whether any of the points could be 

classed as exceptional.  The Committee concluded none of them was.  The Club knew there 

were going to be problems caused with the cold weather, it had access to resources to 

alleviate the problem and protect the pitch but chose not to take advantage of its facilities until 

it was too late.  It had not made any attempt to find an alternative venue.   

 

Although there was no categorisation of misconduct cases for breaches of Tournament Rule 

.3.8 as being low end, mid range or top end of the scale of seriousness, the Disciplinary 
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Committee saw no reason why it could not consider the level of seriousness of the 

misconduct in fixing the level of the fine.  

 

The Committee reminded themselves of the England and Wales legal cases to which they 

had been referred by Mr  Duthie and the definitions of “best endeavours” to reach a 

conclusion as to how far short of that standard Bourgoin had fallen.  It had not demonstrated 

that it had acted “in a reasonable and prudent manner in the interests of  …. [ the Cup ] … 

and applying themselves to their contractual obligations. [ Terell –v- Mabie Todd & Company ] 

it did not use due diligence and its best endeavours [ Terell –v- Mabie Todd & Company ].  It 

did not take all those reasonable steps which are prudent and determined [ club ] acting in his 

own interests and anxious to obtain [ playing the game ] would have taken [ IBM United 

Kingdom –v- Rockware Glass ].  It had not even used reasonable endeavours to achieve the 

aim when reasonable endeavours would require one only to take one reasonable course.  Its 

obligation was to use all best endeavours which required it to take all reasonable courses [ 

Rhodia International –v- Huntsman ].  There was no evidence that it had turned over any 

stone let alone leaving “no stone unturned” [ Sheffield District Railway –v- Great Central 

Railway ].  From the legal point of view, Bourgoin‟s conduct and approach was so far below 

the standard required that the Committee felt they would not be doing their duty by ERC 

Competitions if they did not impose a high sanction.   

 

The Committee was familiar with the decision of the Celtic Rugby Disciplinary Panel in respect of the 

misconduct complaint against Neath–Swansea Ospreys Limited for their refusal to fulfil a match 

fixture in which they were fined 100,000 Euros.  They concluded, however, that there were other 

factors in the Neath-Swansea Ospreys case which resulted in a fine of 100,000 Euros but the failure 

to fulfil the Match fixture as a result of the Bourgoin‟s actions (or lack of actions) did, in the 

Committee‟s view, warrant a fine with a starting point of 70,000 Euros. 

 

The Committee was also mindful of the approach of the Appeal Committee in the case of ERC –v- 

Lee Byrne (2 February 2010) when it was pointed out that the Disciplinary Committee had not     

considered what aggravating factors, if any, had been present nor had the Disciplinary Committee 

applied itself to mitigating factors.  The Disciplinary Committee in this case concluded that it was 

appropriate, therefore, to consider those factors in Disciplinary Rules .6.7.34 and 6.7.35. 

 

The Committee considered aggravating factors.  Participating clubs at all levels and stages of the 

competition must realise how important it is that matches are played as scheduled.  The Committee 

felt there was a need for a deterrent even for “dead rubber” matches and therefore justified  

increasing the fine by 10,000 Euros. 

 

The mitigating factors would ordinarily include a guilty plea.  The guilty plea in this instance was not, 

however, made until the start of the case and as has already been pointed out, the Club had not 
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responded to the standing directions.  The Committee would ordinarily have felt justified in reducing 

the fine by 10,000 Euros.  The club had failed to comply with the standing directions and under 

Disciplinary .Rule. 6.7.10 the committee can, at its discretion, determine the consequences of a failure 

or refusal to comply with standing directions and under this rule, the committee could impose a fine 

for such a failure.   Bourgoin had been given an opportunity to make a submission in relation to that 

failure and Mr Barnard‟s response was to lay the blame at their legal counsel for not dealing with it.   

The committee felt that clubs had to accept responsibility for their own actions/inactions and a fine of 

5,000 Euros would not be unreasonable.  The Disciplinary Officer, the legal representative and the 

committee members would, in the days leading up to the hearing, have spent a considerable time  

preparing for a contested hearing.  In the circumstances, therefore, the mitigating factor of a guilty 

plea was in effect halved to 5,000 Euros so that the total fine was 75,000 Euros.  

 

The Committee were mindful of the rewards of taking part in ERC competitions and a fiscal penalty of 

itself would not, therefore, be meaningful.  The Committee reminded themselves of the sanctions 

under Disciplinary Rule .6.7.29 and therefore also concluded that Bourgoin should be suspended from 

future competitions organised by ERC for one year but that suspension itself would be suspended for 

a five year period and would only be implemented for a breach of  Tournament Rule 3.8 on a future 

occasion. 

 

With regard to costs, having regard to the failure by Bourgoin to comply with the standing directions, 

the costs of ERC would be allowed in full.  With regard to the costs of the hearing, however, as this 

was the second hearing of the day, they would only have to pay 50% of the costs of convening the 

hearing. 

 

THE HEARING RE-CONVENED 

 

The Committee reminded Mr Bernard that as Bourgoin had pleaded guilty to the Misconduct 

Complaints,  Bourgoin would have been aware that the minimum sanction was a 30,000 Euro fine.  

The Committee had, for the reasons set out above, come to the conclusion that the actions (or rather 

lack of actions) by Bourgoin in failing to use best endeavours to ensure that the Match was played as 

scheduled and in its failure to provide an alternative venue was so serious that it merited, firstly, a 

financial sanction substantially in excess of the minimum sanction and that the Club would therefore 

be fined 75,000 Euros.  In announcing the fine of 75,000 Euros, the Chairman explained  the process, 

as set out above,  by which the committee had arrived at the figure of 75,000 Euros  

 

The Chairman added that as the Club would have benefited financially from taking part in the ERC 

competitions, a fine of itself would not be a meaningful penalty and the Committee were of the view 

that there should be an additional sanction by the Club being expelled from future competitions 

organised by ERC for one year but with that expulsion  being suspended for five seasons (up to and 

including the 2015/2016 season)  on condition there was no further breach of Tournament Rule 3.8. 
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The Club would also bear the Disciplinary Officer‟s costs, including the costs of the legal 

representative.  In so far as the costs for convening the hearing were concerned, they would bear 

50% of the costs of the day.   

 

The parties were advised that a written Judgment would follow. 

 

APPEAL 

 

The parties were also reminded that they had a right of appeal. 

 

DATED this 27 day of April 2011 

Robert H P Williams 

Chairman of the Disciplinary Committee 

 

 

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


